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Pror to ©amnaton of the winess,
counsal for the parbes stipulated and
agreed s follows:

1 Saud deposition shall be taken for

o Natice of the taking of sd deposition

or 35 to the bme and place thereof or as

to the competency of the person before

whom the same shall be taken are hereby
waived,

3 Objection to questons and motions to

the trial of this case, or at any pretrial
heanng held before the Judge for the
purpase of naing thereon or at any ather
hearing of sakd case at which said
deposition might be used, excegt that an
objection 23 to the form of a quesbon
must be made at the tme 5uch guestion s
askerd or objection is waived as to the
form of the question,

4 That all formakties and requirements
of the Statute with respext to any
formalities not heresn expressly warved
are hereby waved, espedally inchuding
the nght to move for the rejection of

ekther in whole or i part or for any
other cause;

5. That the sealed origmal transcript
of this deposition shall be mauled
first-dass postage or hand-deliveres to
the party taking the depasition o its
atomey for preservaton and delivery to
the Court, if ant when necessary
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MARVA JOHNSON, ;
having been duly sworn,
testfied as follows:
DIRECT EXAMINATION
BY MR, MEZA:

Q. Goad afternoon, Ms. Johnson.

A. Good aftemoon.

Q. My name is Jim Meza. I'm a lawyer for
BellSouth, and I'm representing them in
the arbitration proceeding between KMC,
NuVox, Xspedius, and BellSouth. And I'm
here to take your deposition.

Have you ever been deposed before?

A. I have,

Q. When?

A. Do you want dates or --

Q. Dates would be great to start off with.

A. Idon't recall exactly, but I was deposed
by BellSouth and by the Commission and
Verizon in Florida for the Tnennial
Review state proceedings last year
somebme. I was deposed by Venzon in a
AAA arbitration some three years ago.

Q. Have you been deposed in any other
commission proceeding other than the

ASSOCIATES
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1 Florida proceeding you just referenced? 1 Q. Who are they? ’
2 A. Notthat I can recall. 2 A. James Monds, Michael Duke, Chad Pifer, and
3 Q. What's your current position at KMC? 3 Virginia Tate.
4 A. My current position is vice president and 4 MR. MEZA: For the record,
5 senior counsel for regulatory affairs. 5 Mr. Pifer is present in the deposition by
6 Q. Areyou a lawyer by trade? 6 agreement. He has agreed not to
7 A. lam. 7 participate in any way; is that comrect,
8 Q. Areyou appearing here today as a lawyer? 8 Mr. Campen?
9 ‘A. I'am actually appeanng here today to 9 MR. CAMPEN: That's correct.
10 provide testimony on the i1ssues set forth 10 MR. MEZA: Off the record.
11 in the scope of my testimony. 11 (DISCUSSION OFF THE RECORD.)
12 Q. And are you doing that as a lawyer or as a 12 Q. What are your job duties in your current
13 witness? 13 position?
14 A. I'mdoing it in my capaaty as the 14 A. My job duties include overall
15 regulatory affairs vice president for 15 responsibiity for managing KMC's
16 KMC. All of those issues are not legal 16 comphance with state and regulatory
17 Issues. 17 requirements - state and federal
18 Q. Are you providing any testimony on legal 18 regulatory requirements as well as
19 issues? 19 managing KMC's tanffs, KMC's compliance
20 A. Are you asking whether or not I'm 20 filings, responding to customer
21 providing a legal opinion — 21 complaints, negotiating and implementing
22 Q. Yes. 22 or managing implementation of
23 A. —oneach of these issues — 23 interconnection agreements, managing
24 Q. Yes. 24 KMC's - from an intemal perspective —
25 A. - orwhether I'm -- 25 dockets and other legal proceedings that
Page 7 Page 9 |
1 Q. That's what I'm asking you. 1 KMC partidpates in. |
2 A Yes.® 2 Q. Does KMC operate outside of BellSouth's
3 Q. Youare? 3 region?
4 A. (Witness nods head up and down.) 4 A. KMC does operate outside of BellSouth's
5 Q. Soyou are acting as a lawyer and a 5 region.
6 witness in this proceeding? 6 Q. Do you have those duties that you just
7 A. No. Ido not represent -- We have 7 mentioned for all areas in which KMC
8 engaged counsel to litigate this 8 operates, induding those outside of
9 proceeding. I am, by title and by 9 BellSouth's region?
10 responsibllity, KMC's internal counsel and 10 A. Ido.
11 also the business owner for regulatory 11 Q. Isthere anyone in particular at KMC whose
12 matters., 12 sole responsibility Is to deal with issues
13 Q. In providing your testimony, are you 13 ansing in BellSouth's region?
14 suggesting that the Commission should 14 A. When you say "issues", what type of
15 agree with you because you are a lawyer or 15 issues?
16 because you are presenting KMC's policies 16 Q. Matters that would come before you or
17 relating to ~ 17 someone in your group in the regulatory
18 A. Becausel am presenting KMC's policies. 18 department.
19 Q. Okay. Who do you report to? 19 A No.
20 A. Ireportto Rosco C. Young, the second CEO 20 Q. Do you consider yourseif to be the most
21 for KMC. 21 knowledgeable person at KMC regarding the
22 Q. Do you have anybody reporting to you? 22 Issues that you have been designated to
23 A Ido. 23 testify about --
24 Q. Who s that? .
25 A. Ihave four direct reports.

3 (Pages 6 to 9)
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1 A Ido. 1 each of the jurisdictions that it does '
2 Q. And you understand that you have been 2 business.
3 provided to — or that you have been 3 Q. What does KMC Data do?
4 selected as the 30(b)(6) deponent for KMC? 4 A. KMC Data does not yet provide service. We
5 A. Itis not my understanding that I'm the 5 have several business plans that we've
6 30(b)(6). My understanding, that we were 6 considered operating under KMC Data.
7 not noticed to provide 30(b)(6) withesses. 7 Q. What about KMC Telecom V, Inc.?
8 Q. Have you seen the notice? 8 A. KMC Telecom V, Inc., is primarily our
9 A. Ihave. 9 wholesale subsidiary.
10 Q. And it's your opinion that those were not 10 Q. And KMC Telecom, III, LLC?
11 30(b)(6) nohices? 11 A. KMC Telecom, I, LLC, is primarily a
12 A. It's my opinion that I don't recall it 12 retail facility.
13 being a 30(b)(6) notice. 13 Q. How long have you been with KMC?
14 Q. Okay. 14 A. Since September of 2000.
15 In any event, you believe you have 15 Q Have you been in the same position since
16 the most knowledge, irespective of 16 your employ with KMC?
17 whether a 30(b)(6) notice was issued or 17 A. No.
18 not? 18 Q. What other positions have you held?
19 A. To represent the Issues that I am here to 19 A. When I came to KMC, I was hired as the
20 represent. 20 director for ILEC compliance.
21 Q. There are multiple KMC entities in this 21 Q. Whatis — What did that entail?
22 proceeding; is that accurate? 22 A. That position entailed primarily
23 A. That s accurate, 23 negotiation and enforcement of
24 Q. Do you speak on behalf of and bind each 24 interconnection agreements.
25 one of those companies? 25 Q. How long were you in that position?
Page 11 Page 13 :
1 A Ian 1 A Twasin that position until July of 2002. '
2 Q. Excuse me? 2 Q. And what position did you move to?
3 A Ido. 3 A. Director of legal and regulatory affairs.
4 Q. You do. 4 Q. What job duties did you have in this
5 Who do you work for, which entity? S position?
6 A. I'm employed by KMC Telecom Holdings, 6 A. In addition to having responsibility for
7 Inc. It's a holding - Each of the 7 interconnection agreements, 1 also had
8 entities represented as certificate of 8 responsibilities for managing KMC —
9 carries In this proceeding on behalf of 9 legal matters associated with KMC's
10 KMC are wholly owned subsidiaries of KMC 10 compliance enforcement of the Act.
11 Telecom Holdings, Inc. 11 Q. Okay. How long were you in this position?
12 Q. So you're not employed by KMC Telecom V or 12 A. Until October of 2003.
13 KMC Telecom, III, LLC? 13 Q. And at that time did you have a new
14 A. I'm an officer in each of those 14 position?
15 companies. They're wholly owned 15 A. Yes. I became vice president and senior
16 subsidianes of KMC Telecom Holdings, Inc. 16 counsel, ¢
17 Q. Why are there two entities in this 17 Q. Is that your current position today?
18 arbitration with KMC? 18 A. Thatis my current position today.
19 A. There should actually be three. 19 Q. Atall times at KMC, were you responsible
20 Q. What's the third one? 20 for legal matters at KMC?
21 A. KMC Data. 21 A, Not at all times.
22 Q. Why are there three? 22 Q. Which times were you not?
23 A. It's the way that KMC's structured. Each 23 A. In the first position as director of ILEC
g‘st of those entibies is an independent entity 24 compliance.
25

with its own operating authority within

Q. What states will you be testifying in?

e e e e

Pages 10 to 13

4

NICOLE FLEMING & ASSOCIATES
(919) 567-1123



Joint Petitioners v.

Marva Johnson, Volume 1

12/17/2004

BellSouth
I Page 14 Page 16 §
1 A, Quite =TI know I will testify in North 1 decision hasn't been unarimous.
2 Carolina. 1 cannot recall which other 2 Q. Would it be fair to say that the companies
3 states. It's hkely that I will also 3 that are in this arbitration have
4 testify in Florida and Tennessee. 4 different business plans to some degree?
5 Q. Areyou sure that you will not be 5 A. To some degree, that would be fair.
6 testifying in the other six states? 6 Q. Would it also be fair to say that there
7 A. Iamnot. 7 are some CLECs in this proceeding that
8 Q. Do you have any understanding whether it's 8 feel more strongly about certain 1ssues
9 likely you will be testifying in the other 9 than other issues?
10 six states? 10 A. There are certainly some issues that
11 A, It's a possibility. 11 impact different business plans in
12 Q. If you don't testify, who will be 12 different ways.
13 testifying on behalf of KMC? 13 Q. Do you have an understanding of what
14 A. Chad Pffer. 14 1ssues that are remaining impact KMC
15 Q. Does Mr. Pifer also have the ability to 15 differently than the other CLECs?
16 bind KMC? 16 A. Of the issues that are remaining?
17 A. It depends on the scope of the issue. 17 Q. Yes.
18 Q. For those Issues that he will be replacing 18 A. They all impact KMC significantly enough
19 you as the witness for, will he have the 19 or significantly to continue to move
20 ability to bind KMC? 20 forward with the arbitration.
21 A. By designation. 21 Q. Are there any issues that are remarning
22 Q. What does that mean? 22 that you believe would not be an issue had
23 A, By designation of my authority. He's not 23 BellSouth and KMC negotiated between
24 an officer of any of those companies. 24 themselves?
25 Q. Soyou will designate him as a person that 25 A. Not that I can recall.
Page 15 Page 17 ||
1 can bind? 1 Q. Now, you've stated that KMC has operations
2 A. Correct. 2 outside of BellSouth's region; is that
3 Q. Okay. 3 correct?
4 A. For the purpose of these proceedings. 4 A. Thatis correct.
5 Q. Are — All the CLECs that are in this 5 Q. What other regions or terntonies or RBOC
6 arbitration, are they unified on all of 6 areas does KMC operate?
7 the positions that remain? 7 A. KMC operates in substantially all of
8 A. Weare. . 8 Verizon's region, substantially all of
9 Q. Do you know if there's ever been a 9 SBC's region, and Qwest's region, and In
10 disagreement as to a position the CLECs 10 about seventeen states where Sprint is the
11 should take regarding an issue? 11 incumbent. KMC also operates Iin
12 A. I cannot recall a disagreement on how the 12 CenturyTel, Alltel, Valor, Mid-Plains.
13 rules apply. To the extent there has been 13 We're certificated in S0 states.
14 any disagreemient, it's been generally on 14 Q. Currently, is KMC in arbitration with any
15 how to compromise in order to move the 15 other RBOC or ILEC?
16 negobiations forward with BeliSouth. And 16 A Yes.
17 even then, we were able to come to 17 Q. Which ones?
18  unanimous condlusions. 18 A. With Sprint and SBC. !
19 Q. Isit your testimony today that whenever 19 Q. Where are you in arbitration with Sprint?
20 there has been a deasion that has been 20 A. Texas, Kansas, Oklahoma -- oh, I'm sorry,
21 made, that the CLECs have been unanimous 21 that's SPC. My apologies.
22 in that decision? 22 Q. No problem.
23 MR. CAMPEN: Objection to the form 23 A, With Sprint, we have four states where we
24 of the question. You may answer. 24 have pending arbitrations on file;
25 A. Icannot recall an Instance where a 25 Tennessee, Virginla, Florida, and North

T pr——————

5 (Pages 1 to 17)
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1 Carolina - actually, there are five, I'm 1 negotiating a memorandum of understanding
2 sorry — Minnesota. 2 as to how to proceed.
3 Q. And for each of those Spnnt states, the 3 Q. Have you filed issues in Kansas?
4 arbitration process -- well, the heanng 4 A. No, not on behalf of KMC. And the same
5 has concluded; is that night? 5 status applies to Oklahoma.
6 A. No. We have arbitrations on file. 6 Q. For the SPC Texas hearing, are you aware
7 They're in abeyance. 7 if there are any similar or identical
8 Q. Why are they in abeyance? 8 1ssues relating to general terms and
9 A. They're in abeyance pending additional 9 condibions in that arbitration proceeding
10 time for the parties to negotiate and 10 that are identical or similar to the
11 resolve issues. 11 issues in the GTCs in this proceeding?
12 Q. Have these arbitrations been filed yet? 12 A Yes.
13 A. Each of the five that I noted for you have 13 Q. Which items or issues?
14 been filed. There are ones that are 14 A, Unfortunately, I didn't come prepared
15 pending filing. We are in negotiation and 15 today to actually be able to identify
16 the window has not expired. 16 those, but I -- I cannot provide you an
17 Q. Oh, for each of the five in the Sprint 17 exhaustive list.
18 terntory, you're still in your window -~ 18 Q. That's okay. I'd just like --
19 or you're trying to extend the window? 19 A. But, for example, one of the issues
20 A. No. For each of the five in the Sprint 20 includes the migration cost.
21 territory — 21 Q. Do you remember anything else?
22 Q. Yes. . 22 A. Security deposits.
23 A. - There are arbitrations that have been 23 Q. And I'm going to ask you the same question
24 filed. 24 for the Sprint arbitrations that have been
25 Q. Okay. 25 filed and are currently in abeyance.
Page 19 Page 21

1 A. There are some that are pending, but the
2 window has not been reached. So there are
3 negotiations ongoing, but no arbitration
4 has been filed.

5 Q. And when you're saying that the

6 arbitration is pending, you're not

7 refemng to the five states that you just

8 identified?

9 A. No, and it will be more accurate to say
the negotiations are ongoing and no
arbitration has been filed in additional
states.

Q. Gotit. What about the SPC states?

A. Texas, Kansas, and Oldahoma.

Q. Are those arbitration proceedings?

A. They are joint arbitration proceedings to
which KMC is a party.

Q. What is the status of each of those
arbitration proceedings?

A. Texas, the hearing's complete. We're
awalting a decision.

Q. Okay. Kansas?

A. Kansas, It's an interesting arbitration.

It was a forced arbitration, whereby SPC
automatically joined parties. We are

1 A. If the negotiations incdluded similar

2 Issues or if the arbitration?

3 Q. Arbitration. -

4 A. The arbitration did, but those issues have

5 been resolved. They are no longer open

6 issues in those proceedings.

7 Q. Areyou arbritrating with any other CLEC in

8 the Sprint arbitrations?

9 A. No.

Q. And in the Texas arbitration, are you
arblitrating jointly?

A. Oh, my gosh, every CLEC in Texas.

Q. Would that indude Nuvox or Xspedius and
NewSouth?

A. Xspedius is definitely included. NuVox
does not have service In Texas.

Q. What about Kansas and Oklahoma?

A. I believe that Xspedius is induded in
Kansas. It's not in Oklahoma, but 1
cannot recall exactly.

Q. Okay. Do you know how many customers KMC
has in BellSouth's region?

A. Idon't recall offhand.

Q. Do you have any understanding of the
magnitude of - or number of customers?

6 (Pages 18 to 21)
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1 A. Not by BellSouth's region spedifically, 1 provisioning service. They also include
2 unfortunately. 2 transport between KMC's switch and an
3 Q. Doyou have an understanding of the total 3 IXC's switch or point of presence. And
4 number of customers that KMC has? 4 they may also include the resale of fiber
5 A. Approximately 14,000. 5 that we have in our network.
6 Q. Do you know what KMC's monthly billings to 6 Q. Anything else?
7 BellSouth are? 7 A, Of course, those services vary. We
8 A. Approximately 300,000, maybe. 8 provide data and basic telecommunications
9 Q. And do you know what the -- 9 services within that gamut of our service
10 A. It's about $4 million a year, 10 offerings. That's basically KMC's
11 Q. And1I apologize for interrupbng you. I 1 business.
12 will try not to. 12 Q. What's that Tier IT and Tier IIT market?
13 Do you know what those billings 13 A. Those are -- Those are the sizings far
14 represent? 14 those markets. 1 believe it's about
15 A. Those are camer access billing charges. 15 250 - a population of 750 on down.
16 Q. Would that be reciprocal compensation? 16 Q. Sosmaller areas? I mean, s ~
17 A. CABS, all CAB fadilities, induding 17 A. Smaller areas.
18 intrastate switched access would apply. 18 Q. Tier Iis big city?
19 Q. Do you know what BellSouth's monthly 19 A. Yes. Tier 1is big cities.
20 billings to KMC roughly amount to a month? 20 Q. Okay.
21 A. Ido not know in total. I could tell you 21 A. Tier I, Tier III are less dense
22 specific to UNE services. 22 populations.
23 Q. Sure. 23 Q. What is Raleigh, just to give me a
24 A. Spedific to UNE services, it's about 24 perspective?
25 $550,000 a month. 25 A. Ican'trecall specifically what Raleigh
Page 23 Page 25 §
1 Q. Do you know how many access lines KMC has 1 Is. And Raleigh Is growing, so it may '
2 In BellSouth's region? 2 have been at one point Tier II and it may
3 A Idonot know by BellSouth's reglon. 3 still be Tier II but approaching Tier 1.
4 Q. What about nationwide? 4 Q. You've mentioned wholesale services and
5 A Unfortunately, I cannot provide a number. S end-to-end something with turnkey
6 I'm not certain as to that figure. 6 something. What is that?
7 Q. Doyou have an understanding of what that 7 A. For example, if the dty of New Smyma
8 figure may be? 8 wanted to build out a subdivision, they
9 A. Idonot 9 might actually build fiber in. We might
10 Q. Can you describe to me KMC's -- and when 10 provide switching, but we would provision
11 I use the term KMC, I'm talking about all 11 the service end to end on their behalf.
12 your companies, make sure that we're clear 12 We would order numbers. We would connect
13 on that — KMC's operations and the 13 our network to their fiber at the end-user
14 services that it provides to customers? 14 premises. We'd provide them transport to
15 A. Could you please repeat your question? 15 get to our switch,
16 Q. Sure. Can you please describe to me KMC's 16 Q. So when you say end to end, you're
17 operations and the different services that 17 effectively performing all the
18 it provides to Its customers? 18 telecommunication services that would be
19 A. Oh, great. KMCis a Tier II, Tier 111 19 required?
20 market provider. KMC provides services 20 A. For them to provision service to an end
21 primarily to business customers, primarly 21 user,
22 at the DS-1 level. KMC also provides 22 Q. Yes. And in that instance, they would
23 wholesale services to other carriers. 23 totally bypass the BellSouth network?
24 Those wholesale services indude 24 A In that example. .
25 end-to-end services in a complete tumkey 25 Q. What's the significance of the phrase

7 (Pages 22 to 25)
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‘1 turnkey? What is that? 1 referring to BellSouth's DSL service. i
2 A, Have to ask my marketing people. 2 Q. Its retail DSL service.
3 Q. Okay. You've also said that you provide, 3 A. Right.
4 on a wholesale basis, transport. Can you 4 Q. Is it your understanding that BellSouth
) please describe that further? 5 also offers a wholesale DSL product?
6 A. It's transport from KMC's switch to an 6 A. Comedt, itis.
7 IXC's point of presence typically. 7 Q. Do you know Iif KMC is providing DSL
8 Q. And 1s that something you provide to other 8 service to any of its customers by .
9 carriers? 9 purchasing BeliSouth's wholesale DSL
10 A. Generally to IXCs. It's very limited 10 product?
11 because, again, it is coming from KMC's 11 A. Not that I am aware of. ‘
12 network to the IXC's presence. There's a 12 Q. Do you have tariffs on file in each of the
13 limited market for that transport. 13 states which you operate?
14 Q. And the resale of fiber, can you please 14 A. Each state that requires tariffs.
15 desanbe that in further detail? 15 Q. Are there some that don't?
16 A. For example, if I had excess fiber in the 16 A. North Carolina is detanffed.
17 City of Huntsville and there was a 17 Q. Does KMC still provide its customers with
18 wireless provider that needed fiber and I 18 access to a North Carolina tariff? |
19 had dark fiber that was available, 1 19 A. We do not have a North Carolina tanff.
20 might — we might sell that dark fiber 20 We have a statement of terms and .
21 under an IRU to another carrier. 21 conditions on our website,
22 Q. Do you resell switching services? 22 Q. You don't consider that a tariff?
23 A. Wedo not. However — We do not 23 A. Technically, because the state Is
24 currently. However, if you look at our 24 detariffed, I traditionally believe that
25 product catalog, you'd see that we'd like 25 tariffs are on file with the Commission
Page 27 Page 29 §
11 an opportunity to do that. 1 and approved by the Commisslon. :
2 Q. And do you provide transit functions on a 2 Q. So how do you — Well, is it your intent
.3 wholesale basis? 3 to bind customers in North Carolina to
4 A. We do. 4 thase terms and conditions that you
5 Q. Other than what you've desaribed to me 5 referenced on your webslte?
6 between the IXC and KMC? 6 A. Itis my -- KMC's intéht to represent to
7 A We don't currently provide that service. 7 customers that those are the terms and
8 Q. When you answered we do, what were you 8 conditions under which KMC will provide
9 thinking of when I asked you if you 9 services for customers in the state of
10 provided transit service? 10 North Carolina.
11 A Iwas thinking of the IXC example. 11 Q. And how do you incorporate those terms and
12 Q. Do you have any residential customers? 12 conditions for customers in North
13 A Wedo not. 13 Carolina?
14 Q. Do you have any customers that are served 14 A. Some customers may have contracts or some
15 via UNE-P? 15 may take those terms and conditions based
16 A Very limited. 16 on the web representation.
17 Q. When you say “very limited", can you 17 Q. So you incorporate the web pages through
18 provide a number or percentage? 18 the contract, is that how you do it?
19 A Maybe 1 percent. 19 A Ifacustomer has a contract. Ifa
20 Q. Do you know If any of KMC's customers have 20 customer does not, then the web pages
21 BellSouth's FastAccess service today? 2 speak for themselves.
22 A. Idonot. 22 Q.| Are you aware of any instance where the
23 Q. Do you know what I'm refernng to when I 23 erms of a KMC contract deviat from KMC's
24 say BellSouth's FastAccess service? 24 tariffs regarding standard limitation of
25 A. It's my presumption that you were 25 liability language?

8 (Pages 26 to 29)
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1 A Iam.< 1 NuVox or a customer leaving KMC and going :
2 Q. What instance are you referring to? 2 to NuVox?
3 A. Icannot recall a spedific instance, but I 3 A. A caustomer who is choosing between KMC or
4 know that I have seen contracts that do<C—— 4  NuvVox.
5 not have the exact language set forth in 5 Q. Are you aware of any instance where NuVox
6 the tariff. 6 has enticed a customer to switch service
7 Q. Do you know how often that occurs? 7 from KMC to NuVox?
8 A. Icouldn't give a specific frequency 8 A. Not directly.
9 because I don't see all contracts. 9 Q. What about Xspedius?
10 Q. Do you think it happens frequently? 10 A. The same references as with NuVox. Iam
11 A. I couldn't give a frequency. 11 not directly aware of an instance where we
12 Q. Do you know what percentage of KMC's 12 have lost a customer to Xspedius.
13 customers purchase services out of a 13 Q. Are you aware of customers choosmg
14 tanff versus a contract? 14 Xspedius over KMC?
15 A. Idonot. 15 A. I have heard salespeople present their
16 Q. Who would know at KMC? 16 representation that we have lost a
17 A. I doubt that anyone would know offhand 17 customer in a bid against Xspedius.
18 if — 18 Q. Have you considered the small/medum
19 Q. What percentage of your customers - your 19 business market to be competitive among
20 14,000 customers are served via contract? 20 CLECs? :
21 A. Idoubt that anyone has that number 21 A. Tt varies by market, There are some
22 calculated offhand. 22 markets that are more competitive.
23 Q. What does KMC prefer? 23 Q. Are you seeing competition today between
24 A. Idon't know that we've stated a 24 CLECs versus competition with just
25 preference. 25 BellSouth?
Page 31 . Page 33 |
1 Q. Soit's perfectly acceptable for a 1 A Today, I would still say that 90 percent :
2 customer to purchase services out of a 2 of our competition, it appears, comes from
3 tariff, in your mind? 3 the incumbent, though I am not in sales,
4 A. Itis perfectly acceptable. 4 so I cannot represent that, never direct
5 Q. And you intend for those tanff provisions S knowiedge.
6 to be binding upon a customer? 6 Q. Does BeliSouth pay KMC SEEMs penalhes’
7 A. Indeed, if the customer so chooses to 7 A. BellSouth does.
8 purchase from the tariff. 8 Q. Do you know what, on a monthly basis,
9 Q. Andto the extent a contract incorporates 9 those penalties amount to?
10 the terms of the tariff, you believe the 10 A. Those penalbes vary. They have been as
11 customer should be bound by those terms as 11 high as $60,000 a month and as low as 5.
12 well? 12 They range - The average appears to be
13 A. Indeed, if the contract incorporates the 13 around $43,000 a month.,
14 tariff by reference. 14 Q. And that's region-wide?
15 Q. Do you consider NuVox a competitor? 15 A. That's reglon-wide.
16 A. Ido. 16 (DISCUSSION OFF THE RECORD.)
17 Q. Are you aware of any instance where NuVox 17 (DEPOSITION EXHIBIT NO. 21 WAS MARKED.)
18 has taken a customer from KMC? 18 Q. I'm showing you what's marked as Exhibit
19 A. It's almost like an urban legend, because 19 21. And I represent to you that I got
20 I'am not in sales. 1 would not actually 20 that off of the KMC web page. And I've
21 see instances, but I hear reports 21 highlighted a portion of it that refers to
22 frequently of NuVox winning customers over 22 last mile service. Do you see that?
23 KMC. 23 A. Correct.
24 Q. Winning over that — Are you referring to 24 Q. Whatis that?
25 25 A. If you'll give me just one moment to read

a customer who is choosing between KMC and
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I Page 34 Page 36 §
1 it. 1 Q. Sowhat you're telling me s it could be :
2 Q. Sure. 2 provisioned through your own facilites,
3 (PAUSE.) 3 that you do have end users that have, as
4 Q. Finished? 4 their last mile, pure KMC network?
5 A. Let me read it one more time. 5 A. Wedo.
6 Q. Okay.. 6 Q. Do you know what percentage of your
7 (PAUSE.) 7 customer basis has a KMC network all the
8 A. Okay. 8 way through?
9 Q. Do you know what that is? 9 A. I believe that that number is somewhere
10 A. What it appears to be — and I don't 10 around 40 percent.
11 know, again, this was likely wntten by 11 Q. I'm going to show you what's going to be
12 the marketing or the PR department -- is 12 marked as Exhibit 22 and -- collectively
13 KMC's representation that it can provide 13 marked as Exhibit 22.
14 to customers who are picked to this IXC 14 (DEPOSITION EXHIBIT NO. 22 WAS MARKED.)
15 tast mile access to end users is -- 15 Q. And I represent again to you that 1 got
16 Q. And what does that mean? 16 this off of your website, but I've
17 A, My interpretation of it is that in 17 highlighted the phrase tandem access, and
18 instances where KMC owns the retail end 18 I was wondering if you could describe to
19 user -- 19 me what that is referring to?
20 Q. Yeah. 20 A. This Is under utility and power on our
21 A. —and that end user Is picked to an IXC, 21 website?
22 KMC can provide the tandem switching, 22 Q. Yes.
23 tandem transport, and — and office 23 A, Okay.
24 switching and office —- and common 24 Q. And the second page -~
25 transport function, and then transport the 25 A. Was under IXC,
Page 35 Page 37 §
1 traffic from KMC's switch to the IXC's 1 Q. --is under wireless.
2 point of presence. 2 A Okay. And could you repeat your question?
3 Q. Sointhat instance, the last mile, I 3 Q. Yeah. My question is, what does tandem
4 think— I don't know If they used the word 4 access mean?
5 loop with the last mile reference. In 5 A. KMC provides tandem access, meaning that
6 that situation, would you be purchasing 6 it provides other carriers with an
7 anything from BellSouth? 7 opportunity to bring thelir traffic to KMC
8 A. We might. 8 so that KMC may deliver it to a
9 Q. Would you have -- 9 third-party camner or a third-party
10 A We purchase UNEs for last mile access from 10 cammer’s network on behalf of either this
11 BellSouth. 11 wireless camner or this utility and power
12 Q. And when you're using the phrase last 12 company.
13 mile, are you referring to the last — 13 Q. And in that Instance, are you purchasing
14 the loop that you buy from BellSouth or 14 services from BellSouth to provide the
15 something that you provide independent of 15 tandem access?
16 BellSouth? 16 A. I'm not sure what the spedific network
17 A. Again, as I understand it, my read on the 17 architecture was In each of these
18 sentence s that what it's prowiding is 18 contemplated product offerings. My
19 access, last mile access. So if KMC owns 19 understanding, because I am not the
20 an end user and the IXC is picked to that 20 engineer, Is that this is KMC's network.
21 end user, KMC can take the traffic from 21 If it's BeliSouth's network, if we were -
22 Its end user back to the IXC so the IXC 22 taking this traffic to BellSouth,
23 can carry that call long distance. KMC 23 BellSouth would be also providing tandem
24 may use UNEs or its own fadilities, If 24 access and would be responsible and have
25 available, to provide that service. 25 the right to assess charges to these
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I Page 38 Page 40 §
1 carriers as it relates to their services. 1 carrying IXC traffic from an ILEC central
2 Q. So as far as your understanding goes as to 2 office, but, again, I'm not the product
3 the tandem access as it's referred to in 3 manager for these services.
4 the wireless camier website page and the 4 Q. Okay. Show you Exhibit 24.
5 power and utlity page, you're referring 5 (DEPOSITION EXHIBIT NO. 24 WAS MARKED.)
6 to a service that KMC is providing 6 Q. Refer you to KMC carrier transit service.
7 independent of BellSouth? 7 A. The transport service?
8 ‘A. Independent of BellSouth. 8 Q. Transport - Transport service. I'm
9 Q. Okay. The next exhibit we'll mark as 25. 9 sorry.
10 THE COURT REPORTER: 23. 10 What is that? ‘
11 MR. MEZA: Thank you. 11 A. We've had a great marketing team. They,
12 (DEPOSITION EXHIBIT NO. 23 WAS MARKED.) 12 again, describe the same service. Among
13 Q. Again, it's taken from your website. 13 other full-service features, KMC carrier
14 (PAUSE.) 14 transport wholesale service supports your
15 Q. I'm going to have to ask you to place it 15 broadband transport needs by providing a
16 down -- 16 dedicated, fiber-optic connection between
17 A. Oh, I'm sorry. 17 your POP and KMC's central office.
18 Q. —solcan read it because I only have 18 Q. Itsays -- It's talking about the IXC to
19 one copy. 19 KMC switch?
20 A. I'm sorry. 20 A. Right.
21 Q. That's okay. 21 Q. Okay. So there's a lot of different
22 What is KMC carrier terminating 22 phrases or — that are essentially the
23 access service, as it's referred to on 23 same service? '
24 this web page? 24 A. Correct.
25 A. Just to dlarify, this is KMC's wholesale 25 Q. Okay.
Page 39 Page 41 §
1 service offering. And it basically 1 A, Much of that often has to do with how much
2 indudes the provision of - the 2 bandwidth a carmer needs. A carrier may
3 provision of access services for IXCs. 3 not need a full fiber fadility at DS-3.
4 Q. So, for instance, an IXC would purchase on 4 Q. Uh-huh.
S a wholesale basis from you a long distance 5 A. They may want to terminate usage on a
6 or intra-LATA toll route or something? 1s 6 permitted use basis, so...
7 that how it would work? 7 Q. Do you agree with the general concept that
8 How would it work? 1 guess 1 8 an end user is the ultimate user of a
9 should probably phrase it that way. 9 telecommunications service? '
10 A. Asyou know, KMC has about 2,300 route 10 A. Idonot
11 miles of fiber throughout its network, and 11 Q. Why not?
12 it does have fiber between IXC points of 12 A. Because there have been specific
13 presence and KMC's switch. This product 13 references to ISPs being induded as end
14 offering provides an opportunity for KMC 14 users for the purchase of local PRIs out
15 to use its fadlities in order to help 15 of local tariffs,
16 IXCs originate and terminate, If it Is 16 Q. Other than an ISP, are you aware of any
17 delivered traffic, between markets. 17 other customer you may have that would not
18 Q. What about fiber with local access, what 18 be considered an end user?
19 Is that? 19 A. Wholesale customers.
20 A. Again, it refers to our fiber faciities 20 Q. Fair enough. As it relates to BellSouth's
21 between IXC points of presence and KMC's 21 obligations to provide UNEs to you, such
22 switch, 22 that you are not providing wholesale
23 Q. It's imited to that scenario, an IXC POP 23 services, are you aware of any type of
24 and a KMC switch? 24 customer that you have that would not
25 A. ldon't recall any instance where we're 25 constitute an end user?

o e
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© 1 A. Are you limiting your question to 1 service offering. And I could give an :
- 2 customers that I currently have, or are 2 example.
3 you limiting your question - is your 3 Q. Sure,
4 question related to customers that I could 4 A. If, for example, ITC DeltaCom decided that
5 have or that the Act contemplates I could 5 now that -- If - decided that in order
6 use? 6 to ameliorate switching customers on their
7 Q. Currently use. Currently. 7 network, on — UNE-P customers, they would
8 .A. Could you repeat your question? 8 like to purchase switching from KMC and
9 Q. Sure. Areyou aware of any type of 9 they would like for KMC to deliver a
10 customer that you currently have that 10 resold tumkey service, I could purchase a
11 would not be considered an end user? 11 loop from BellSouth, a UNE foop. I could
12 A. Agan, is your question - it appeared 12 use KMC’s transport and KMC's switching
{13 that your initial question might have been 13 and deliver a service that I will resell
14 limited to customers that I have that I am 14 to ITC DeltaCom who will sefl it to a
15 using UNEs for? 15 customer. And the Act itself provides for
16 Q. Uh-huh. Yes. Thatis —I really 16 wholesale UNEs.
17 don't - Maybe we can dear this up. I'm 17 Q. In that instance, would you mark up the
18 not referring to your wholesale services, 18 loop that you would be reselling to
19 unless I specifically ask you about them. 19 DeltaCom?
20 A. Right. ButI may also buy special access 20 A. I'would not contemplate -- though I'm not
21 services from BellSouth and may not be 21 In priang, I'm not in marketing, and that
22 using UNE for -- if you'd please -- 22 is not a current product offening that we
23 Q. Sure. Why -- let's see. 23 have, I would not contemplate us providing
24 Are you aware of any customer that 24 an elemental service. I would contemplate
25 you are serving via BellSouth UNEs that 25 that we would provide a finished price for
Page 43 Page 45
1 would not be considered an end user? 1 a finished service. f
2 A NotthatI can recall. And you did say 2 Q. Would it be fair to say that in that
3 other than ISPs? 3 instance, DeltaCom could also purchase the
4 Q. Other than ISPs, correct. And are you 4 loop from BellSouth?
5 aware that BellSouth has offered to 5 A. It would be fair to say, though If I'm
6 indude ISPs as end users in this 6 also providing the switching and all the
7 agreement? 7 other finishing elements of the service in
8 A lam. 8 order to maintain quality control,
9 Q. Would that alleviate your concermns as to 9 maintain the network, and perform -
10 whether or not a customer or an end user 10 maintenance, it might likely be easier
11 Is referred to regarding how UNEs can be 11 that I have control over ordering,
12 = or who UNEs can be prowvisioned to? 12 provisioning, and malintenance and direct
13 A. It would not. 13 access through the UNE loop myself.
14 Q. Why not? 14 Q. Are you familiar with the phrases
15 A. Because the Act requires an unbundling 15 qualifying and nongqualifying service?
16 obligation for the UNEs for use for 16 A. From the context of the Tniennial Review
17 delivery of telecommunication services. 17 Order?
18 Telecommunication services contemplates 18 Q. Yes.
19 those services that are available directly 19 A. Yes.
20 to the public for use or that may 20 Q. And do you know what they are?
21 otherwise be available such that they 21 A. Idon't remember the definition exactly,
22 should be considered directly avallable to 22 but if there's a copy of the Triennial
23 the public for use. I take those terms to 23 Review, I could reference it.
24 mean that 1 could use a UNE that I 24 Q. Do you know what they generally referred
.25 purchased from BeliSouth in a wholesale 25 to?
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Page 46 Page 48 N
1 A. Generally, they were very broad. 1 UNEs for whaolesale services. ;
2 Q. Do you know If there's any limitations as 2 However, when you go to speafic
3 towhat types of services or when you can 3 language references, if we are forced to
4 resale wholesale services or wholesale — 4 indude a definition of end user that
5  orwhen you can resell UNEs? 5  explicitly excudes wholesale services,
6 A. If there's a copy of the Triennial Raview, 6 one could infer that what we've, in
7 it would be great If I could just have a 7 essence, agreed to is to imit even this
8 look at it. 8 section, this provision 1.2, by using a
9 Q. It's that big document right there. 9 definition that explicitly excludes
10 Undemeath it. 10 wholesale services.
11 A. Do you recall the paragraph where the 11 Q. So you believe that you need the further
12 qualifying services definition is 12 safeguards of expanding who can - who
13 referenced? 13 you can serve to preserve your rights
14 Q. No. letmeseeifIcanaskita 114 under the Adt; is that right?
15 different way without taking time to go 15 A. What I believe is that a definition of end
16 through that. 16 user that does not include all — all
17 A. Okay. 17 uses contemplated under the Triennial
18 Q. Do you know if the agreement -- that the 18 Review and the Act actually limits my
19 parties have agreed to provisions as to 19 rights.
20 how KMC will be allowed to resell 20 So I don't believe that indluding
21 wholesale services they purchase from 21 . wholesale expands it. I believe that
22 BeliSouth? 22 induding wholesale accurately represents
23 A. Could you repeat your question? 23 the obligation and the ability and the
24 Q. Do you know If the parties have already 24 nght to access these UNEs.
25 agreed to provisions regarding how KMC 25 Q. Are you suggesting that BellSouth s going
' Page 47 Page 49 {
1 will be allowed to resell wholesale 1 to use the definition of end user to '
2 services they purchase from BeliSouth? 2 prohibit your rights as set forth in
3 A. It's my understanding that there is an 3 section 1.2?
4 open issue, the definition of end users 4 A. The language as proposed with it would do
5 speafically, that is impacted by -- that 5 exactly that.
6 it implicates whether or not BellSouth's 6 Q. And why do you believe that?
7 position is that we can utilize UNEs for 7 A. Because the language as proposed limits
8 wholesale or not. 8 end user to the ultimate user of the
9 Q. Okay. If you refer to section 1.2 of 9 telecommunications service, which, by
10 attachment 2. I belleve you passed it 10 definition's strict adherence, would not
11 up. Attachment 2 isn't marked on the top. 11 incdlude wholesale services.
12 A. Oh, okay. That's why. You sald which 12 (PAUSE.)
13 section, I'm sorry? 13 Q. Do you know how many times you've been
14 Q. Attachment 2, section 1.2. 14 sued by an end user - your end user?
15 A. Okay. 15 A. Not directly, I don't have an exact
16 Q. Do you know if this section addresses 16 number.
17 KMC's right to resell wholesale services? 17 Q. Do you know How many times an end user has
18 A. Inand of itself? 18 filed a daim in a court of law against
19 Q. Yes. 19 KMC?
20 A. No. 20 A. Idon't have an exact number. 1 do know
21 Q. What do you think this section refers to? 21 that I have been sued by end users.
22 A, This section refers to KMC's ability to 22 Q. Can you please describe why you believe
23 utilize UNEs to offer qualifying versus 23 that to be the case?
24 nonqualifying services, which does have an 24 A. General discussion with my colleagues at
25 implication as It relates to the use of 25 work, the assodiate general counsel.
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*'1 Q. Doyou know if, in that instance, KMC 1 referring to — i
2 sought to bnng BellSouth into the 2 A. Okay.
3 lawsuit? 3 Q. - Exhibit 4, the general terms and
4 A. In no instance, that I can recall, has KMC 4 conditions. Is that Exhibit 5? Here it
5 sought to bnng BellSouth into any 5 1s. 5 actually. It will be the single
6 customer-initiated complaints or lawsuits. 6 sheet here, 5. -
7 Q. Are you aware if the reason for the 7 I'm showing you what's been marked
8 lawsuit was or could have been based on 8 as Exhibit 5, and it is an attachment to
9 services that BellSouth was providing to 9 your supplemental direct testimony here in
10 KMC? 10 North Carolina, and it represents the
11 MR. CAMPEN: Objection to the form 11 proposed changes, proposed language that
12 of the question. 12 KMC has offered for section 10.4.1.
13 A Yes. 13 Do you see that?
14 Q. Can you explain that, please? 14 A. Ido.
15 A. I know that KMC has been sued by a 15 Q. Can you please explain to me how you
16 customer due to an outage. 16 envision this limitation of liability
17 Q. And what happened in that instance? 17 language to work?
18 A. When you reference “what happened", are 18 A. Okay. The fundamental construct of this
19 you asking what happened to — how did we 19 provision is to place a cap on the amount
20 resolve the customer? 20 of financial exposure that either
21 Q. Okay. I want to know what happened to 21 BellSouth or KMC would be exposed to in
22 result in the outage and how was the 22 the event — in an event - in the event
23 lawsuit resolved? 23 that we had a dalm for damages. That cap
24 A. Icannot recall the specifics as to what 24 is designed to match revenue with risk.
25 caused the outage. Actually, I cannot 25 As such, we recommended a cap of
. Page 51 Page 53 |}
1 recall how we — how we dlosed the issue, 1 7-1/2 percent. That's substantially lower :
2 elther. 2 than you might find in some other
3 .Q. Do you remember any other instance? 3 industries and similar provisions. And
4 A. Not directly, not specifically. 4 the objective of the language that we've
5 Q. When you say "directly” or "spedifically”, 5 proposed, we cut through the 30 lines of
6 do you have any indirect knowledge of any 6 text, is to match revenue with nisk and to
7 other instance? 7 place a cap, as appropriate, on the |
8 A. Any other instance? 8 finandal risk associated with damages.
9 Q. Inwhich an end user sued KMC for services 9 Q. Andis it your Intention that this cap
10 that KMC provided to them that they 10 would apply only to actions between the
11 purchased from BellSouth? 11 parties?
12 A. Not spedffically. 12 A. Ican only contract on behalf of KMC.
13 Q. Do you have any indirect knowledge of any 13 Q. And you've stated that this 7-1/2 percent
14 other instances? 14 is less than what you'd see in another
15 A. When you say BellSouth, are you limiting 15 commerdal context; is that right?
16 it to BeliSouth - BellSouth as the 16 A. Correct.
17 regulated telecom carrier? 17 Q. Did you review any other contracts prior
18 Q. Yes. 18 to filing your testimony?
19 A. Because we have the yellow pages 19 A, We actually hired counsel to research this
20 instances. 20 Issue for us and present us with examples.
21 Q. I'mtalking about the underlying wholesale 21 Q. And did you review those examples?
22 telecommunication services. 22 A. Right.
23 A. NotthatI can recall, 23 Q. You've actually reviewed contracts?
24 Q. Okay. I'd like to focus your attention to 24 A. T've reviewed these provisions from those
25 Exhibit 4. Well, that's not what I was 25 contracts.
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1 Q. How were they transmitted to you? 1 A. 21 --whatis It, whatever 25 -
2 A. When you say, how were they transmitted -- 2 whatever amount of revenue represents.
3 Q. Yeah. I mean, did you receive excerpts of 3 Whatever 25 days of revenue times 7-1/2
4 contracts, did you see case law? What did 4 percent would be.
5 you look at spedifically from counsel 5 Q. When you mean “revenue", whose revenue?
6 to -- 6 A. AsIrecall, itis — let me use the term
7 A. Pnmarily case law, restates on some of 7 aggregate fees, charges, or other amounts
8 the law. 8 paid or payable.
9 Q. Did you review any construction contracts? 9 Q. "Paid or payable”, what does that mean to
10 A. Excerpts within the bodies of -- what 10 you?
11 I'll call legal reference materials that 11 A, Either the amounts have been remitted or
12 we reviewed In order to establish what was 12 they are due.
13 customary for these types of provisions. 13 Q. Do you consider amounts that have yet to
14 Q. Was that before or after you filed your 14 be billed to be due?
15 testimony? 15 A. No.
16 A. It was before. 16 Q. So on day 25, would it be your
17 Q. The language that you're proposing In the 17 interpretation of the provision that
18 7-1/2 percent cap, have you seen that 18 you're referring to that -- and presume
19 language in any other interconnection 19 with me that BeliSouth has not 1ssued a
20 agreement? 20 bill yet -- would you believe that the
21 A. Ihave not. 21 total liability would be zero?
22 Q. Are you proposing a similar type language 22 A. Yes.
23 in any of your pending or concluded 23 Q. Now, what happens if on day one the claim
24 arbitration proceedings in other states? 24 arose and the daim continues for the
25 A. Weare not. 25 entire term of the contract. KMC finds
Page 55 Page 57 §
1 Q. Would you agree with me that — and I'm 1 out on the last day of this dlaim. When, i
2 paraphrasing ~ the 7-1/2 percent cap is 2 in your mind, would constitute the day the
3 determined by when the day the daim 3 daim arose?
4 arose? 4 A. Day one. '
5 A. The language we proposed explidtly states 5 Q. Whyis that? l
6 that the term here of an amount equal to 6 A. Because that's the date the inadent
7 7-1/2 percent of the entire term hereof, 7 oocurred.
8 an amount equal to — I'm sorry, the 8 Q. Andwould - In that instance, what wouid
9 aggregate fees, charges, or other amounts 9 BellSouth's total liability be under that
10 pald or payable to such party for any and 10 provision?
11 all services provided to the -- provided 11 A, If no involce was due, zero.
12 by such party pursuant to this agreement 12 MR. MEZA: Let's take a break. .
13 as of the day on which the daim arose. 13 (RECESS.)
14 Q. What does "when the daim arose” mean to 14 BY MR, MEZA:
15 you? 15 Q. Ms. Johnson, do you know If KMC has a
16 A. When the daim arose means to me the date 16 provision in its tariff that provides that
17 that the Inddent, which the daim relates 17 it Is not liable for the acts of any thlrd
18 to, arose. 18 party or service provider?
19 Q. Presume for me that on day one something 19 A. KMC does.
20 happens, a daim - and you have a daim. 20 Q. Do you know if KMC has a provision in its
21 Under your interpretation of this 21 tariff that provides that it Is not makln'g
22 provision, what would BellSouth's total 22 any warranties or representations, express
23 exposure be? 23 or implied?
24 A. Nothing. 24 A, KMC does.
25 Q. Does KMC provide any service or quality

25 Q. What about day 25?
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1
Page 58 Page 60 1
1 guarantees to its customers? 1 anything other than credits or services
2 A. KMCdoes. 2 provided, even in the event that the harm
3 Q. Itdoes? 3 is caused by gross negligence or willful
4 A. Itdoes. 4 misconduct?
5 Q. Can you please describe those? 5 A. Just a minute. Could I have a moment, if
6 A. It may vary, depending on the service 6 you don't mind?
7 offenng and the particular contract. 7 Q. Sure. Absolutely.
8 Q. For those non-wholesale services that 8 A. Because there are other related
9 you're providing, what type of service 9 provisions -
10 guarantees do you provide? 10 Q. Absolutely. Take your time.
11 A. Are you referendng service.guarantees or 11 A, --that H cannot be read without
12 service outage provisions? 12 induding.
13 Q. I'm referenang some type of provision 13 (PAUSE.)
14 that says, you know, 30 days you get your 14 A. Okay.
15 money back or if at any time you're not 15 Q. After reading that provision and the other
16 happy, we'll credit you, you know, the 16 provisions that you looked at, is it your
17 amounts that we billed you or something 17 interpretation of that language to mean
18 like that. 18 that KMC's total liability, regardless of
19 A. I'm not aware that our tariffs include any 19 whether the harm was caused by gross
20 service guarantees. KMC does have service 20 negligence or willful misconduct, is a
21 outage provisions. In the event there are 21 credit for services lost?
122 outages, KMC provides credits. 22 A. Actually, the language in our North
23 Q. And s that the total extent of Lability 23 Carolina service terms and conditions
24 that KMC will experience in the event of a 24 specifically states that it shall, in no
25 service outage, according to the tariff? 25 event, exceed the sums actually paid to
Page 59 Page 61
| 1 A Itdepends on the cause, whether it -- a _ 1 KMC Telecom by the customer for the :
| 2~ third party caused the outage or if there _ 12 speafic services giving rise to the _
3 is an incident of gross negligence or 3 clam.
4 willful misconduct. 4 Q. Soeven if the action giving nse to the
5 Q. Isit your understanding that KMC's tariff 5 claim was the result of gross negligence
6 provisions relating to limitation of 6 or willful misconduct, your tanff says
7 liability does not apply to inddents of 7 that your total exposure would be the
8 gross negligence or willful misconduct? 8 total amount that's palid for the services?
9 A Not expressly. 9 A. Correct.
10 Q. What does that mean, “not expressly"? 10 Q. Okay. Does KMC intend to remove or modify
111 A AsIrecall our tariff provisions, they 11 its imitation of liability language that
12 don't expressly limit any liability in 12 currently exists In its tariffs or on its
13 gross negligence and willful misconduct. 13 website?
14 Q. Let me show you what I'm going to mark as 14 A. There are no plans to modify that
15 Exhibit 25. I represent to you this is 15 language. '
16 your North Carolina intrastate service 16 Q. I'd like for you to look - if you fiip
17 terms and conditions that we got off your 17 Exhibit 5 over, you'll see BellSouth's
18 website, and refer you to provision 18 proposed language for limitation of
19 2.1.4(H). 19  liabilty. And I'd like for you to read
20 (DEPOSITION EXHIBIT NO. 25 WAS MARKED.) 20 that and determine if you think that
21 (PAUSE.) 21 BellSouth's proposed language is at or
22 Q. Finished? 22 near the standard In the industry, the
23 A Iam. 23 telecom industry, for interconnection
24 Q. Under your reading of that provision, do 24 agreements regarding limitation of
25 yau believe that KMC would be liable for 25 liability language.
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i1 (PAUSE.) 1 A No. _
{ 2 A. Icannot answer the question as it relates 2 Q. I'd like for you to look at Exhibit 13

3 to generally, because I am only familiar 3 again, paragraph - or section 10.4.4,

4 with the tanffs that we purchase services 4 the general terms and conditions.

5  from or the tariff that we provide 5 A. Could you please provide the paragraph

6 . directly. I have seen this language or 6 reference?

7  similar language in tariffs. 7 Q. Yes, ma'am. 10.4.4.

8 Q. Isit similar to your own language? 8 (PAUSE.)

9 A. BeliSouth's language hmits the credit to 9 Q. And when you're done, I'd like for you to
10 the actual cost of the service or 10 explain to me your interpretation of how
11 function, whereas KMC's language imits 11 10.4.4 is intended to work.

12 the recovery to the amounts paid to KMC 12 (PAUSE.)
13 for services that give rise to the claim. 13 A. This provision acts to provide language
14 Q. And would it also be fair to say that 14 that protects the consumer's nghts. My
15 BellSouth — BellSouth's language carves 15 understanding of this language is that
16 out gross negligence or willful misconduct 16 it's proposed in order to confirm between
17 and KMC's tanffed language does not? 17 the parties that we are not going to limit
18 A. Thatis also safe to say. 18 the rights of end users, as the term s
19 Q. What's your understanding of what 19 used in this proposal, to recover direct
20 indirect, consequential, or indidental 20 damages If they are harmed as a result of
21 damages are? 21 either of our — either party to this
22 A. I'd like to offer an example. 22 agreement, being KMC or BellSouth's
23 Q. Sure. Absolutely. 23 failure to provide service in accordance
24 A. If KMC had a customer that operated an 24 with the terms. So it serves to ensure
25 inbound sales call center and KMC serviced 25 that end-user rights are not -- are not

! Page 63

1 this customer via BellSouth's UNE services 1 limited in any way.

2 and due to some fault of BellSouth's, 2 Q. Aliright. You're a lawyer; correct?

3 whether willful or negligent or otherwise, 3 A. Correct.

4 those services are disrupted and KMC Is 4 Q. Is there any legal theory that you're

5 not able to provide service to its 5 aware of that allows parties to a contract

6 customer as a result of this inbound sales 6 to effect the nghts of a third party?

7 center, is not able to receive sales 7 A. It's my position that there isn't.

8 calls, this customer's loss of revenue is 8 Q. Then why is this provision even In

9 a direct result of its phone service not 9 arbitration?

10 being operable. 10 A. It's in arbitration because it was

11 If the sales call center customer 11 induded in the negotiations, and we did
12 had a customer that worked in California 12 not agree on the provisions. As such,

13 and was calling in to order a computer and 13 we've brought it to the Commussion to

14 wasn't able to order It that day, and as a 14 consider,

15 result of it they weren't able to get 15 Q. Do you think that language — the bolded
16 thelr work done that day, that would be 16 language you're proposing Is binding upon
17 indirect. 17 your end users?

18 Q. Okay. 18 A. We provided the language in order to

19 A. But the customer who's the customer that 19 negotiate language, I belleve, in response
20 we are directly providing service to, his 20 to BeliSouth's request that we

21 damages would be as a direct consequence 21 spedifically limit the end-users rights.

22 of his service being out. 22 Q. I'd like for you to fook at BellSouth's

23 Q. In your tariffs or in your contract, is 23 version of 10.4.4. It should be right

24 KMC liable for indirect, consequential, or 24 undemeath.

25 Incidental damages from its end users? 25 A. Okay.

17 (Pages
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! Page 66 Page 68 |1
¢ 1 Q. And tell me if you see anywhere where 1 a contract, I cannot effect the rights of ;
2 BellSouth Is recommending that the rights 2 a third party.
3 of an end user are effected in any way 3 Q. Do you know in those proceedings in --
4 with its proposed language? 4 that you're arbitrating with Sprint and
.| 5 A. The language vanes slightly because 5 SBC If you have proposed a similar
1 6 BellSouth’s proposed language addresses 6 provision to 10.4.4?
I 7 indirect, incidental, or consequential 7 MR. CAMPEN: Objection. That's
i 8 damages. 8 been asked and answered early on in the
1 9 Q. Uh-huh, 9 deposition.
1110 A. Whereas the language proposed above 10 MR. MEZA: This is a different
l 11 specifically and explicitly addresses 11 provision.
112 results, damages resulting directly and in 12 MR. CAMPEN: Okay. I'm sorry, 1
! 13 a reasonably foreseeable manner from the 13 thought it was this one.
t{14 first party's performance of services 14 A. I ean't recall the tanguage exactly used
115 hereunder and that were not and are not 15 in those arbitrations. I will say the
116 directly and proximately caused by or the 16 concept is one that we consistently
117 result of such party's failure to act in 17 uphold, and that is to not include
118 time and a commercially reasonable 18 language in our interconnection agreements
|19 manner. 19 that purports to limit the rights of third
‘ 20 So in the first instance, the 20 parties.
(21 language that says customer —- begins 21 Q. And you think that's necessary,
1122 with customer, I believe CLEC's proposed 22 notwithstanding your understanding of the
j 23 language, it appears that the language is 23 law?
H24 presented in order to make sure that the 24 A. It becomes necessary when language is
i}25 terms are comprehensive. 25 proposed to us that purports to limit
! Page 67 Page 69 §
1 BellSouth's terms, again, as 1 those end-user rights or third-party
12 proposed, only address indirect, 2 nghts.
13 incidental, or consequential damages, and 3 Q. Solet’s play it out. You have an end
|4 there may be some disagreement or lack of 4 user who, for some reason, has a service
S darity as to what is an indirect, 5 outage. They come to KMC. And under the
6 incldental, or consequential damage. 6 tariff - your tariff, their liabllity is
|I 7 The language Joint Petitioners 7 limited to the amounts that they've paid
‘18 propose makes it dear that these types of 8 for the services that went out; correct?
il 9 instances should be addressed as we've 9 A. To the extent my tariff is enforceable and
110 proposed. 10 there's no other law that might provide
1111 Q. Is it your intention with the proposal 11 them a remedy.
1112 that you're offering in 10.4.4 that 12 Q. The answer would be correct; yes?
113 BellSouth be liable to your end users for 13 A. It's hard for me to say absolutely,
i]14 Indirect, consequential, or incidental 14 because there may be other remedies that
|15 damages? 15 are avallable to them under the law. 1
116 A, Itis our intention that the language be 16 will use a yellow pages example. In some
117 dear that we're not limiting or 17 Instances, some states do not allow you to
118 purporting to limit via this contract 18 limit via your tariffs, your liabilites.
119 those nghts of the end user. 19 So that prowvision in my tariff would not
|20 Q. Whatever they may be? 20 stand. The customer would have access
21 A Whatever they may be. 21 under the law to additional remedies.
1|22 Q. And you agree with me that, as two parties 22 Q. Canyou please provide me with a spedific
1123 to a contract, we can't effect the rights 23 instance where a KMC tariff provision has
1124 of a third party? 24 been found to be invalid?
25 A. ltis my posttion that, as two parties to 25 A. Thatis an example. The yellow pages

e e s e " e
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1 histing, KMC made an error n a 1 A. Regardless of what we say in this

2 transmission of a yellow pages listing and 2 contract.

3 our tariff purported to imit our 3 Q. Look at section 10.5 for me.

4 liability in that instance, but the 4 (PAUSE.)

5 actual - or the applicable law within 5 A. Okay.

6 the state provided additional relief for 6 Q. Would it be fair to say that, under your

7 the consumer, and KMC hanored the 7 proposed language, KMC or the party

8 applicable faw. 8 providing services would indemnify

9 Q. What state was that? 9 Bell - excuse me, stnke that.

10 A. Ibeleve it was Flonda. 10 Would it be fair to say that

11 Q. But under your tariff, you would not be 11 BellSouth would indemnify KMC for acts of
12 liable for indirect, consequential, or 12 negligence resulting from BellSouth's

13 incidental damage, is that right, to your 13 achons?

14 end user? 14 A. If BellSouth provided services to KMC and
15 A. Assuming my tariff was not -- was 15 in BellSouth's prowvisioning of those

16 consistent with applicable law and was not 16 services BeliSouth failed to abide by the

17 superseded in some way by the law. 17 law or BellSouth intentionally committed
18 Q. You believe your tariffs are inconsistent 18 misconduct or gross negligence, then
19 with the law? 19 BellSouth would indemnify KMCasa -

20 A. As noted in the example in Flonda, the 20 recipient of the services against
21 law did not allow me by tanff to limit 21 third-party claims for BellSouth's
22 that consumer's nghts. 22 neghigence, willful misconduct, or failure
23 Q. Have you changed your tariff in Florida? 23 to conform to the terms of the agreement.
24 A. Ican'trecall 24 Q. Okay.
25 Q. Allright. Well, getting back to my 25 A. And vice versa, if KMC provided services
Page 71 Page 73

1 hypothetical. Your end user would not be 1 to BellSouth.

2 able to obtain indirect, consequential, 2 Q. Isityour intention with this provision

3 inadental damages against you pursuant to 3 to have the limitation of liability cap

4 your tariff. 4 apply to daims of negligence regarding

5 As between BellSouth and KMC, we 5 indemnification?

6 would not recover indirect, consequential, 6 A. Could you repeat your question, please?

7 or Indidental damages between ourselves; 7 MR. MEZA: Could you read back my

8 is that right? 8 question? I'm sorry. Sorry.

9 A. Correct. 9 (THE COURT REPORTER READ BACK THE
10 Q. But your end user -- and what you're 10 REQUESTED PORTION OF THE RECORD.)
11 attempting to do is to say that your end 11 A. No. :

12 user may be able to obtain indirect, 12 Q. So would the cap apply to a dlaim of

13 consequential, or indirect damages or any 13 indemnification for dlaims of negligence
14 type of damages against BellSouth? 14 or not? i
15 A. What we're attempting to say is, what we 15 A. No. g
16 both agree, that the end user is not a 16 Q. If a service outage occurs, KMC end user
17 party to this contract, as such I can't 17 makes a daim against KMC and your tanff
18 contract on the end user's behalf, As 18 is upheld, the amount of damages that you
19 such, I cannot purport to hmit their 19 are required to pay is cost of the

20 nghts In any way. So the end user would 20 services -- excuse me, the services paid;
21 be able to avail itself of any third-party 21 right? )

22 remedies that might be available to it 22 A. Please repeat your question.

23 under the law. 23 Q. Okay. If an end user daims that their

24 Q. Regardless of what we say in this 24 service is out for three days, what is

25  confract? 25  thelr right against KMC, according to your

-

es
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1 tariff? 1 generally with contract matters that anse
2 A. Depending on the cause of the outage, 2 and frequently bring claims under
3 assuming that the cause of the outage was 3 limitation of liabdity or indemnification
4 one of the reasons set forth in KMC's 4 provisions.
S tariff, that KMC will provide a service 5 Q. Any other instances or types of issues
6 outage credit then. 6 that you think a court of law would have a
7 Q. Ifit's not one of those enumerated items, 7 better expertise relating to
8 would the customer have any recourse? 8 implementation or interpretation of the
9 A. Itwould not For example, if — in 9 agreement?
10 Flonda when the hurricanes hit, we would 10 A. Assignment provisions, perhaps. Without
11 not provide credits if our service was out 11 looking at the GTCs table of contents,
12 due to acts of God. 12 it's hard to specify.
13 Q. So the customer would get a credit from 13 Q. But the meat and bones of the agreement,
14 KMC; correct? 14 the attachment 2s, the attachment és, the
15 A. Correct. 15 attachment 4s, attachment 7, do you
16 Q. And under BellSouth's proposal for 16 believe that state commissions are the
17 limitation of liability, BellSouth would 17 experts in those areas?
18 give you a credit for your cost? 18 A. I believe that state commissions are the
19 A. Correct. 19 experts in enforcing the 251 obligations.
20 Q. Inthat instance, would you have anything 20 Q. Is KMC on its second- or third-generation
21 to clalm against BellSouth via this 21 contract currently with BellSouth?
22 indemnification provision? 22 A. Third,
23 A. Notin the instance you described. 23 Q. Do you know Iif any of the other contracts
24 Q. Do you know if any of your end users have 24 that KMC had with BellSouth aliowed for
25 ever sued BeliSouth? 25 KMC to bring a dispute to a court of law?
Page 75 Page 77 1;
1 A. Not to my knowledge. 1 A, Ibelieve the current contract does, but 1
2 Q. Do you agree that state commussions have 2 can't recall specifically.
3 authority to enforce and interpret 3 Q. And it's your understanding that KMC has
4 Interconnection agreements that they 4 not — has never sued BeliSouth In a
5 approve? 5 court of law?
6 A Ido. 6 A. KMC has not, although KMC considered that
7 Q. Youdo? 7 as an option.
8 A. Ido. 8 Q. Instead of suing in a court of law, did
9 Q. Do you agree state commissions have 9 KMC file a complaint at the public service
10 expertise to address issues relating to 10 commission?
11 the interpretation or implementation of 11 A. The parties resolved and settled the
12 agreements that they approve pursuant to 12 issues.
13 the Act? 13 Q. What is your understanding of the Doctrine
14 A. Most items within the agreements that they 14 of Primary Jurisdiction?
15 approve. 15 A. One court handles the Issue.
16 Q. Are you aware of any items that they would 16 Q. How would that work as it relates to this
17 not have expertise? 17 issue and what the Joint Petitioners are
18 A. As between a court of law and a public 18 proposing?
19 service commission, as an example, a court 19 A, It depends on the complaint with the
20 of law may have better expertise in 20 dispute ansing out of the contract.
21 interpreting and applying indemnification 21 Q. Okay. Let's say that KMC files - wins
22 or limitation of liability provisions than 22 this issue in all nine states. KMC files
23 the public service commission might have. 23 a lawsuit relating to BellSouth's
24 Q. And why is that? 24 obligations under attachment 2 in a
25 provision of UNEs, okay. In addiion, KMC

25 A. Because in the court of law they deal

20 (Pages 74 to 77)
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1 combines that lawsuit with a claim for - 1 bifurcation because, as I understand

2 (INTERRUPTION.) 2 BellSouth's proposal, it would first have

3 Q. Somy. 3 to go and the commission would have to
4 MR, CAMPEN: Go ahead. Take your 4 render a ruling as to whether the

5 time. 5 issue — as to whether they would dedde
6 MR. MEZA: Off the record. 6 the issue or send it to court. And then,

7 (DISCUSSION OFF THE RECORD.) 7 and only then, not by my motion, not by
8 Q. Presume for me that KMC files a lawsuit 8 BellSouth's motion, but by the

9 against BellSouth relating to BellSouth's 9 commussion's dedision, then and only then
10 obligations in attachment 2. And in 10 could it be then referred to the court.

11 addition, KMC also files an antitrust 1 So from a timing perspective, by
12 daim against BellSouth. So you have a 12 definition or as I understood the

13 breach of contract claim and you have an 13 proposal, was subject to the public

14 antitrust claim, two counts in the 14 service commussion's recespt, hearing, and
15 complaint. BellSouth files a 12(b)(6) 15 rendering of its opinions as to whether or
16 motion saying, Court, please refer 16 not it should hear that issue and then it
17 attachment 2 issues to the PSC. Would KMC 17 was to be sent to the court.
18 object to that deferral in that instance? 18 Q. And are you basing it -- basing that on
19 MR. CAMPEN: Objection. 19 BellSouth's most recent proposal for this

20 Speculative, 20 issue?

21 MR. MEZA: Sure. 21 A. Ibelieve that I was looking at

22 A. We might, depending on the specific 22 BeliSouth's most recent proposal, but if

23 instance that gave rise to the breach. If 23 you can direct me to —

24 it's an interpretation as to BellSouth's 24 Q. Yeah, please. Look at section 13.1 and

25 obligation to provide a particular UNE and 25 13.2.

0 Page 79 Page 81 F
1 the contract reference was generic and I 1 MR. CAMPEN: For the record, the )
2 was looking for a legal forum where 2 witness is looking at Exhibit 13.

3 someone could interpret the Act in order 3 MR. MEZA: Yes.

4 to resolve the dispute, I might not 4 (PAUSE.)

5 object. But if it was a provision that 5 A. Okay.

6 said BellSouth will provide DS-1 and UNE 6 Q. Isit your understanding after reading

7 loops and BellSouth did not provide the 7 that proposed language that it's

8 DS-1 UNE loop, that's a simple breach, and 8 BellSouth's position that the commission

9 I would believe that the court would be 9 would determine whether the claim should
‘10 competent to handle those issues. 10 be brought before it before it could be

11 Q. Would you agree with me that in the 11 brought to a court of law?

12 instance when a court does refer matters 12 A. Not on every Issue.

13 to the state commission pursuant to the 13 Q. Now, there could be matters that the

14 Doctrine of Pnmary Junsdiction that that 14 parties agree that the issue lies outside

15 deferral could result In the delay of the 15 the expertise —

16 resolution of the Issue? 16 A. Correct.

17 A. It may not delay the resolution. It would 17 Q. --or jurisdiction of the FCC or state

18 be a bifurcated resolution of the issue. 18 commission?

19 Q. And that's one of the things that our 19 A. Correct. As stated in 13.2, there could

20 issues that the Joint Petitioners are 20 be matters.

21 concemed about in BellSouth's proposal, 21 Q. Butgetiing back to my onginal question,

22 Is that It results in the bifurcation of 22 you would agree with me that bringing

23 issues; would that be correct? 23 matters -- all matters first to a court

24 A, In BellSouth's proposal, I actually think 24 of law could result in the bifurcation of

25 It does result in a delay and a 25 daims through the Doctrine of Primary
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1 Junsdiction? 1 )urisdiction over matters where you don't '
2 A. It could. 2 have the right to go to court first?
3 Q. Okay. Now, what happens if one state 3 MR. CAMPEN: And that's your
4 says, KMC, you're right, you should be 4 hypothetical --
5 able to go to a court first and eight 5 MR. MEZA: Yeah.
6 other states say, no, you need to come to 6 MR. CAMPEN: -- versus one?
7 us for areas that we have expertise 1n, so 7 MR. MEZA: Yeah.
8 we're going to approve BellSouth's 8 A. That’s an interesting question simply
9 language. For that one state in which you 9 because, theoretically, the way we file
10 have the right to go to a court of law and 10 our agreements, we have nine agreements.
11 you obtain a judgment, is it your position 11 So conceptually that one agreement would
12 that that judgment is applicable to the 12 apply for that one state.
13 eight other states? 13 Q. Right. I'd like to refer you to Exhibit
14 A. Serves as precedence. 14 1, page 47, lines 15 through 16.
15 Q. Would it be also your position that you 15 MR. CAMPEN: What's the page
16 would not have to litigate the issue in 16 number?
17 the eight other states? 17 MR. MEZA: 47.
18 A. No. Just to clanfy. 18 Q. When you state that the basic legal
19 Q. Sure. 19 tenet - I'm starting on line 14 — the
20 A. When you say a court, am I taking it to 20 basic legal tenet, that it should not be
21 mean district court that has junsdiction 21 construed to limit a party's nghts under
22 over the matter and this —- I'm going to 22 applicable law, which should encompass all
23 ask to -- yeah. You know, it would 23 applicable law in existence at the time of
24 really depend on how you brought the 24 contract, what does that mean?
|25 daim. If I brought the claim and asked 25 A. It means that if on May 1st, 2005,
: Page 83 Page 85 §
1 the court to consider all nine states and 1 BellSouth and KMC executed these i
]2 restnctions on BellSouth in all nine 2 agreements, the body of law that was
13 states, it could be an instance maybe In 3 effective as of that date would apply,
4 federal district court. 4 except as where we explicitly agreed to
5 Q. Well, let's talk about that, because 5 something different in the agreement as of
6 that's actually an interesting question. 6 May 1st. If June 30th, 2005, the body of
7 You have a multistate agreement, by Its 7 law in any regard in the state or federal
8 nature is not applicable. There are 8 level changed, that would not
9 provisions that would not be applicable to 9 automatically be induded in that contract
10 all nine states. 10 executed on May 1st, 2005. It would be
11 A. Comrect. 11 subject to the change in law provisions,
12 Q. And you would agree with me there is 12 negotiation, and possibly arbitration.
13 potential for some issues that we're 13 Q. Do you have a running list of instances
14 arbitrabing, we could get very 14 where the parties decided to agree to
15 Inconsistent rulings from the nine state 15 something that is different than what the
16 commissions regarding the same issue? 16 law requires?
17 A. Correct. 17 A. Idonot. Infact, we have agreed and —
18 Q. One of those inconsistent rulings may be 18 in a number of instances to agree to
19 regarding where we can bring a daim 19 spedifically conform to applicable law as
20 first. And in eight states, you have no 20 well as to integrate language from the
21 right to go to a court of law. In one 21 Rules and the Act.
‘122 state, you do. 22 Q. Are there instances where the parties
23 Would it - In your opinion, do 23 disagreed or the parties agreed to comply
‘124 you think that in that instance you would 24 with something that's not required by the
25 be able to ask the federal court to assert 25 law?
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1 A Yes. 1 to comply with that anymore and will rely
2 Q. Are you aware of any? 2 on a different interpretation based upon
3 A. For example, in KMC's interconnection 3 the same law that we tried — to avoid the
4 section attachment 3, KMC believes that 4 obligation that they agreed to?
5 the law provides for a single point of 5 That's a long one, huh?
6 interconnection within a LATA. KMC and 6 A Itis
7 BellSouth explicitly agree to additional 7 Q. Aliright. Let me try again. Do you
8 points of interconnection based on usage 8 think there is a potential that one party
9 measurement criteria outside of what KMC 9 could argue via your understanding that
10 believes the law provides. 10 the agreement encompasses all applicable
11 Q. And are you aware of all instances In 11 law to obviate or arcumvent specfic
112 which the parties have agreed to something 12 provisions that were agreed to in the
113 other than what the law requires? 13 negotiations process?
14 A. Not offhand. 14 For instance, let's say -- let's
15 Q. How iong have the parties been negobiating 15 say that you and I agree that the-FCC rule
16 this agreement? 16 said blank means this, and we did that two
17 A. Wow, since October 2003. 17 years ago when we first started this
18 Q. And would you agree with me that -- the 18 negotiation. Two years down the road, you
19 agreement as it existed -- 19 realize that what we agreed to is not
{20 A. July 2003? I'm sorry. 20 really what you wanted.
21 Q. July 2003. Would you agree with me that 21 Is it your intention to use this
22 the agreement encompasses roughly 500 22 understanding of Georgia law to try to
|23 pages? 23 avoid the express language that the
24 A. I would agree. 24 parties agreed to regarding its
‘|25 Q. And it contains the parties' 25 interpretation of the law?
Page 87 Page 89 :
1 interpretation of various FCC rules and 1 A. Notatall. Infact, thatis, again, one :
2 dedsions? 2 of the benefits'to our efforts to be
3 A. Iwould agree. 3 diligent in describing what we believe the
4 Q. Inthe instance where the parties have 4 obligations are in the body of the
5 agreed to its understanding of what an FCC 5 contract.
6 rule means, is it KMC's intention to use 6 Q. I'dlike for you to look at section 32.2
7 its understanding that the agreement 7 of Exhibit 13. And let me know when
8 incorporates all applicable law to 8 you've had a chance to review it.
9 drcumvent what the parties agreed to 9 (PAUSE.)
10 spedifically In the contract? 10 Q. And spedifically, I'm referring to
11 A. Notatall. 1 BellSouth's language.
12 Q. Okay. 12 (PAUSE.)
13 A. I believe that that is part of what makes 13 A. Okay.
14 this process so extensive, that it is part 14 Q. Does KMC have an objection to BellSouth's
15 of why the document in the end Is going to 15 proposed language regarding how the
16 be over 500 pages, because we do make 16 parties should address situations where
17 effort to be expliat. 17 one party asserts the -- you know, where
18 Q. Is there a potential, based upon your 18 there is a dispute over what the law is
19 understanding, that the agreement should 19 regarding a particular provision?
20 encompass all applicable law at the time 20 A. Basic objection is that the agreement
21 of contracting, that there could be a 21 already contains dispute resolution
22 situation where one party during 22 provisions. And in many instances when
23 negotiation agrees to how the parties will 23 issues arise, that is the best mechanism.
24 interpret a spedfic provision but down 24 In most instances, it's the best mechanism
25 the road determines that they don't want 25 to move forward and seek resclution of the
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1 dispute. 1 Q. Do you think that you could hold BellSouth
2 KMC's position is that the 2 to be in breach of those laws in this
3 language proposed by BeliSouth is that it 3 agreement if BellSouth doesn't comply with
4 creates an alternative - an additional 4 them?
5 dispute resolution spedific to these 5 A. To the extent that there was an obligation
6 issues when there's already a dispute 6 under the state unbundling laws that-we
7 resolution process set forth in the 7 did not explicitly contract otherwise to
8 agreement. 8 operate differently for, yes.
‘| 9 Q. Okay. Well, let's take the situation 9 Q. Presume with me that the FCC says, no more
10 where KMC says, BellSouth, your obligation 10 mass market unbundled switching in its
11 under FCC rules Is this, okay. And that 11 final rules, okay. And that North
12 provision is not expressly addressed in 12 Carolina rules — I don't know what they
13 the agreement. Is it your interpretation 13 are, but let's say that they say you do
14 of this contract - and of your provided 14 have to provide switching on an unbundled
15 language for 32.2 that BellSouth would be 15 basis. Do you believe that BellSouth has
16 obligated to comply with this FCC rule? 16 an obligation -- and - the state rule
17 A. That would certainly be our 17 is not memorialized in the contract.
18 interpretation, but our interpretation 18 Do you believe BellSouth has an
19 would be subject to your disagreement and 19 obligation to provide mass market
20 to your dispute and to the dispute 20 switching on an unbundled basis under
2 resolution provisions set forth herein. 21 state law?
22 Q. Do you consider state unbundling laws to 22 A. Ibelieve that, under the contract, at
23 be applicable law? 23 that point in time, there was an
24 A Ido. 24 obligation to provide mass market
25 Q. Isityour interpretation of section 32.2 25 switching In the contract. BellSouth
Page 91 Page 93 K
11 that state's unbundling laws are 1 would have an obligation as expressly
2 incorporated into this agreement? 2 provided in the contract, and we would
3 A Ido. 3 negotiate implementation and spedific
4 Q. Whyis that? 4 integration of the final rules and North
-5 A State unbundling laws would be implemented S Carolina law in order to address vaniances
16 via rules, though I'm not aware of any 6 at that point in time when that decision
7 rules implementing any spedfic state's 7 was rendered.
8 unbundling laws. 8 Q. Okay. Well, today — let's say North
9 Q. So there would need to be state rules 9 Carolina law hasn't changed, it's in
10 Interpreting the state unbundling rufes 10 existence today. And let's say that we
11 before they could be incorporated into the 11 sign a contract prior to implementation of
12 agreement? 12 the FCC's final rules and the contract
13 A. Though I belleve that state unbundling 13 does not address application of state law,
14 laws exist, without actually presenting me 14 state unbundling laws.
15 with one, It's hard to Integrate it into 15 Is it your opinion that those laws
16 the terms of the agreement. It's hard 16 are incorporated into this agreement?
17 to... 17 A. Your question Is difficult, because what
18 (PAUSE.) 18 you're asking is in the absence of the
19 Q. Do you believe that there are state 19 unbundling obligation on the FCC, would
20 unbundling laws in North Carolina? 20 the state law apply, but in the context of
21 A Yes. 21 the contracts that we're analyzing at
22 Q. Do you believe those laws via section 32.2 22 issuance, nelther the +CC obligation or
23 of the general terms and conditions are 23 lack thereof nor the state obligation have
24 incorporated into this agreement? 24 been an agreement to the contract.
25 A Yes, 25 Q. Right. Andso --
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BellSouth
I Page 94 Page 96 }
1 A So- 1 another service platform or disconnect 1t. ;
2 Q. Oh, I'm sorry. I didn't mean to 2 A Okay. .
3 interrupt. 3 Q. Inthat instance, is it your position.that
4 A. That's why I'm saying it's hard because, 4 BeliSouth should be responsible for
5 first, the contract must be amended to 5 identifying the drcuits or services that
6 reflect the absence of the federal 6 need to be transitioned so that the
7 requirement. So it's difficult to answer 7 parties are complaint with the law?
8 that question in the context you've posed 8 MR. CAMPEN: Objection to the form
9 it. 9 of the question.
10 Q. You would agree with me that the contract 10 A. It's a shared responsibility. I believe
‘111 to date does not address state unbundiing 11 that the logical and most reasonable
12 laws? 12 approach on a business perspective is for
13 A. Itdoes not explicitly address. 13 BellSouth to identify those circuits it
‘114 Q. Explicitly address. And under your theory 14 believes are impacted, to provide that
15 of the fact that the agreement should 15 information to the CLEC in order for the
16 encompass all applicable law in existence, 16 competitive provider to affirm those
17 that through that theory, state unbundiing 17 arcuits that it believes are impacted, or
|18 laws could be included in this agreement? 18 -- to raise dispute or disagreement’
19 A. Correct. But it becomes a chicken/egg 19 1ssues the parties should work together to
20 theory again, because the specific 20 resolve any discrepancies in whatever they
21 unbundling obligations are set forth in 21 believe is the full impacted arcuit
22 the agreement and there's no conflict at 22 inventory and then should work together to
23 this point in terms of how we've defined 23 establish the migration process. I .
24 the unbundling obligations. We'd have to 24 believe that BellSouth owns the system,
25 envision a scenario where the FCC ruled 25 so — business processes, so logically
Page 95 . Page 97
1 and then the state ruled and we'd have to 1 BellSouth would process those orders for :
2 Integrate the contract. So I can't think 2 transition. ,
3 of a scenario where we wouldn't explicitly 3 Q. Now, you —is It your testimony that KMC
14 Integrate them, but... 4 will have its own list of services and’
'] 5 Q Do you believe that partes, espedally 5 circuits that it believes need to be
16 after spending two-and-a-half years 6 transitioned? ‘
7 negotiating, should feel comfortable to 7 A. It's my testmony that BellSouth would
8 exactly what they're contracting for? 8 provide a list and that the parties would
9 A. Idon't - wouldn't use the word exactly, 9 share that list then to make that list a
10 but I would say that the parties should be 10 working list they work together on.
11 confident that they're dear as to the 11 Q. So you'll take the BellSouth list and then
12 scope of the obligations in the agreement, 12 do what with it? ‘
13 MR. MEZA: Let's go off the 13 A, We will affirm circuits that we agree are
14 record. 14 subject to transition and impacted by the
15 (DISCUSSION OFF THE RECORD.) 15 transition rules or whatever the mechanism
16 Q. Ms. Johnson, presume for me that there are 16 is for converting from UNE to special
17 certain services that you are purchasing 17 access. And then we will raise disputes
18 today for BellSouth that are being 18 for those that we don't believe or agree
19 provided on an unbundled basis. 19 with BellSouth that impact, and then we
20 A. Uh-huh, 20 would work together to resolve thase
21 Q. Thatas a result of an FCC deasion, 21 issues and to complete the list. |
22 BellSouth no longer has an obligation to 22 Then BellSouth, as the 0SS owner,
23 provide those services on an unbundled 23 the business process owner, could move
24 basis. And that as a matter of law, you 24 forward with managing those business
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Page 98 Page 100 g

1 Q. Does KMC know the particular circuits and 1 transitioned? b

2 services that it buys from BellSouth? 2 A. It's a theoretical question, but it's my

3 A. You would be surprised, but we do, because 3 belief that would be nght.

4 of the LECs billing process. We use 4 Q. Yeah. I mean, your intention 1s to comply

5 BellSouth's records to confirm and S with the law?

6 validate our inventory. 6 A. Ourintention is to comply with the law,

7 Q. Would KMC be in an equal position to 7 Q. And it's not to take advantage of an error

8 identify the circuits that it believes it 8 that BellSouth may have and -- if itis

9 needs to transition? 9 the party responsible for identifying the
10 A. Idon't think that we would be in an equal 10 dircuits initially?

11 position. And the reason that I don't 11 A Indeed.

12 believe that we would be in an equal 12 Q. Now -

13 position is because the data that we 13 A. It's a shared responsibility. We would

14 receive, we rely on BeliSouth's invoices 14 need you to identify the ones you believe

15 to confirm and validate the services that 15 are impacted. We'd work together.

16 BellSouth provides to us. 16 Q. And if you found some additional ones that

17 In addition, there are maybe 17 BeliSouth did not find, what would you do?

18 certain Iimitations, certain qualifiers on 18 A. We'd identify them.

19 the types of services that are going to be 19 Q. Is it your opinion that BellSouth should

20 subject to such proposed or theoretical 20 transition these services for free?

21 transition, and we believe that BellSouth 21 A. When you say "free”, I.don't know that it

22 has information that is superior to the 22 would be for free, because I'm not very

23 information that KMC has in identifying 23 familiar with whether or not BellSouth's

24 those arcults. 24 cost studies and BellSouth's rates and

25 Let's just say, as an example, if 25 terms and conditions and TELRIC business
Page 99 Page 101 §

1 the final rules induded a requirement 1 models contemplate service movements or ;

2 that -- finding that there's no 2 how that's accounted for under TELRIC

3 unbundling obligation and serving wire 3 priang prinaples. So I don't know that

4 centers that work greater than 60,000 4 I'd say that that transition is free. -

S lines, and four fiber-based collocators 5 Q. Okay. Do you know if in the TELRIC worid

6 were located -- at that collocation, KMC 6 when you disconnect a circuit if a

7 has no knowledge as to how many 7 disconnect charge based upon TELRIC

8 collocators are withun BellSouth's central 8 prindples is charged?

9 office or as to whether or not they're 9 A. When KMC elects to disconnect a service
10 fiber based. 10 and BellSouth performs, at KMC's election,
11 In fact, the data that was filed 11 a service disconnect, there Is a charge.

12 in the Triennial Review was, so KMC could 12 Q. Aliright. Let's say KMC chooses not to

13 not identify in that instance any loops or 13 disconnect, not to transition a service,

14 transport fadlities that would be subject 14 but to disconnect a service that needs to

15 to it being impacted by the final rules. 15 be -- that is no longer available on an

16 And we would rely on BeliSouth as the 16 unbundled basis.

17 holder of that information to help us 17 Would KMC be willing to pay ﬂ1e

18 start that process by identifying the 18 TELRIC disconnect charge in that instance?

19 imibial dreuits and we'd work together to 19 A. KMCis going to focus on understanding the

20 validate that list. 20 final rules as it relates to that issue..

21 Q. If BellSouth does do that and KMC 21 BellSouth is the cost causer in that

22 Identifies circuits or services that 22 instance as oppased to the instance where

23 BellSouth failed to identify in its list, 23 KMC elects to disconnect service. In the

24 would KMC add those newly found arcuits 24 instance that you propose in that example,
25 KMC is not the cost causer, that is a

25 and services to the list to be

26 (Pages 98 to 101)
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associated with the new product offering
is a charge associated with setting up
that new account. Would you waive that
charge for your customer? ,

A. We do waive Install fees for customers.
Remember, also, the difference between
KMC's customers and BellSouth's customers
1s that my customer truly does have a
choice to receive service from KMC or to
receive service from at least one other
service provider, the incumbent. Where in
the instant case, in the case of
discontinued services based on the
Tnennial Review, USTA II, and the final
rules, KMC, regardless as to whether or
not the impairment standard recognizes 1it,
has no altemative service provider.
BellSouth Is the only provider in many
instances for the services that KMC wishes
to use.

Q. Well, let's clear something up. The
service is still being offered. It's just
at a higher price.

A. So then why do I need to disconnect the
arcuit at all? Just change the billing

' BellSouth
I

1 change in law that allows BellSouth to
2 avail itself of a nght BellSouth has.
3 BellSouth could continue to offer the
4 services at UNE-P rates or rates that look
S like UNE, although there 1s no
6 obligation.
7 If - 1t is BeliSouth's decision
8 not to provide services that it didn't
9 have to provide under the law and it's

10 BeliSouth's selection in that instance to

11 no longer provide KMC with these UNE

12 services. So KMC, in that instance, is

13 not electing to discontinue service.

14 BellSouth has discontinued that delivery

15 or provision of that service to KMC.

16 Q. So the answer to my question would be no?

17 A. The answer to your question is no.

18 Q. Is there any instance where KMC is

19 transitioning something, a service to

20 either a tanff service, resale basis or

21 disconnecting it that it believes it

22 should pay nonrecurring charges that are

23 associated with that transition or

24 termination?

25 A. Innstances where it's KMC's election to
1 do so, as we do today when we do UNE
2 conversions, when we converted spedal
3 access to UNEs, we pay, at our election,
4 to convert those services, a conversion
5 fee.

6 Again, if I discontinued a service
7 to my customer, I would not charge my
8 customer a discontinued fee because I
9 elected to no longer provide that service

10 to my customer. AndIseeit similarly

11 here,

12 S0 in - you know, in the

13 examples you propose, it's my

14 understanding It's BeliSouth's dedsion to

15 discontinue the services that KMC was

16 receiving that causes KMC to have to

17 disconnect that service.

18 Q. Allright. Well, let's take your retail

19 analogy. You tell your customers that the

20 product that you are currently receiving

21 Is no longer going to be available after a

22 date certain. And you — And they have

23 to either elect to go to another service

24 platform or service offering or

25

discontinue recetving the service. And

Page 103

12

on it. Record change charge. )

Q. But you have the choice of whether to
continue to receive the service at higher
prices, don't you?

A. BellSouth's discontinued the service;
correct? .

Q. Well, BellSouth's no longer offenng,
pursuant to law, a service at a '
particular — a UNE service at a
particular price.

A. What you're actually going to offer,in
exchange for the UNE service that I had is
2 spedial access service which BellSouth
says, while comparable to the UNE service,
is better, so -

Q. Itis?.

A. It should not be the same service if ~

Q. Much better.

A. So, hopefully, it's not the same service.
You did discontinue the service I was.

Q. So you're construing -- well, the
fundamental telecom service, in your
opinion, does It change between UNE and
special access? '

A. The fundamental telecom service?
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1 MR. CAMPEN: Objection to the 1 A, That's fine.
2 form, Idon't know what fundamental -- 2 Q. Okay. If KMC doesn't inform BeliSouth of
3 Q. Of the underlying telecom service. 3 this dispute within 31 days of the receipt
4 A. No. 4 of the notice, are you releasing BellSouth
S Q. Do you know If you're getting extra stuff 5 for any claims, causes of action, or any
6 with special access? 6 other damages that may result from the
7 A. Though 'm not an engineer, my 7 disconnection of the service?
8 understanding is that speaal access 8 A. It appears that KMC is explicitly granting
9 services include things that we 9 BellSouth the right to disconnect the
10 traditionally provide in the context of a 10 service without further notice as long as
11 UNE loop. 11 we have not provided notice of any dispute
12 Q. As part of your proposal, I believe it's 12 with regard to that service being
13 that you state that if you get notice from 13 transitioned.
14 BellSouth and you don't submit an order to 14 Q. And does that express right to disconnect
15 rearrange or disconnect a drcuit within 15 equate to a waiver of any daim you may
16 31 days of the notice, BellSouth can 16 have for the disconnection?
17 disconnect it; is that right? 17 A. What it equates to — and I don't want to
18 A. Could you please point to the tesumony? 18 mince words —
19 Q. Yeah. That is one -- excuse me, after 19 Q. Sure.
20 attachment 2, section 1.11.1. It's on 20 A. - is BellSouth availing itself of a
21 page -- should be on page 7. 21 nght, therefore, not triggenng any
22 A. Okay. 22 penalties, defaults, indemnification, or
23 Q. Do you see that? 23 other liability because BellSouth acts
24 A. Ido. 24 within the rights it had in the contract.
25 Q. Do you agree with my characterization of 25 Again, assuming we did not dispute it.
Page 107 Page 109 §
1 what your proposal is? 1 Q. Does KMC buy multiplexing from BellSouth? :
2 A lactually - though I'm not sure 2 A. KMC buys loops or transport, which Is
3 procedurally how we do this, I believe 3 mulbplexing.
4 this particular language will be 4 Q. Okay. Bad answer. Because now I've got
5 implicated in the final rules, and I just S to ask you a question and show you a
6 don't know that our position would -- 6 picture. All right. I'm showing you
7 Q. Change? 7 Exhibit 16, and I'd like to walk through
8 A. - would be the same going forward. 8 it with you.
9 Q. Fair enough. I mean, we don't know what 9 Do you see exactly what
10 the final rules say. 10 multiplexing you're talking about?
11 A. I'know that they provide for some 11 A Okay. This part of your walk through, are
12 transition period that would be different 12 you going to indude an explanation of
13 than the 30 days that we've set forth 13 some of the items?
14 here, at least in the press release they 14 Q. Sure. See the house?
15 did. 15 A. Looks just like my house.
16 Q. Are you suggesting that the language that 16 Q. That's nght. Presume with me that,
17 Yyou proposed is subject to being withdrawn 17 starting on the nght-hand side, that is a
18 based upon what the final rules say? 18 volce frequency analog loop coming out of
19 A. That's KMC's position. I've not had an 19 the NID; okay? It goes Into a DLC remote
20 opportunity to confer with counsel or any 20 terminal through a line card. It's mux-ed
21 of the other Joint Petitioners. It would 21 up at the DLC into a DS-1 going into
22 be to the final rules. 22 BellSouth's central office, okay. Each
23 Q. Well, can I ask you a question based on as 23 one of those line cards has, I think, four
24 It exdsts today understanding your 24 ports, so they all equal into a DS-1
25 position? 25  coming out. Once it hits BellSouth's

28 (Pages 10

NICOLE FLEMING & ASSOCIATES
(919) 567-1123

6 to 109)



Joint Petitioners v.

Marva Johnson, Volume I

| 12/17/2004

BellSouth
Page 110 Page 112 {f

1 central office, it goes to the DLC and 1 A. Is this transport or cross conqect" .

2 goes through the main distribution frame 2 Q. It'sa CFA. There's a connecting facility
3 where it's demux-ed back down to a voice 3 assignment here. It's similar to a goss

4 frequency loop, single line analog loop. 4 connedt.

5 And then it's attached by a connecting S5 A. Soit's a cross connect?

6 facility assignment on the main 6 Q. Yes.

7 distribution frame to your CLEC 7 A. See, it's my understanding that the loop,
8 collocation space where it's mux-ed up on 8 the cross connect is the - and I'm not

9 a DS-1 or DS-3 going out, wherever you 9 an engineer by any stretch of anyone's
10 want it to go. 10 imagination. .
11 A, Okay. 11 Q. Sure.

12 Q. Allnght. Is there any part that you

13 need any further darification on?

14 A Yes.

15 Q Okay.

16 A. This multiplexer exists in my collocation
17 space, so my presumption by this

18 representation is that the intent this i1s

19 indicated back to the KMC owns this

20 muitiplexing system and KMC is providing
21 the multiplexing.

22 Q. No, that's not what it's intended to do.
23 It is multiplexing provided by - that

24 you're purchasing from BellSouth.

25 A. Okay. Butthat's in my collocation space?

12 A. I enwision the main distribution frame as
13 a patch panel. I would envision the CFA
14 or cross connects as literally what's

15 physically connecting that facility to the
16 next piece of equipment it needs to get to
17 get into my collocation.

18 Q. So you would consider that to be part of

19 the loop?
20 A. Iwould consider it to be part of the
21 loop.

22 Q. Do you know if there's a definition that
23 the FCC said a loop as going from the NID
24 to the main distribution point?

25 A. Orto ask a different question, is the NID

. Page 111
1 Q. Yes. Well, I don't know if it's in the
2 collocation space, but it's on the way to
3 your coliocation space.
4 A. Okay.
5 Q. It's aggregating all - you're asking
6 BellSouth, aggregate all of my analog
7 loops thatl buy from you such that I can
8 send them out on a high cap loop going out
9 of my collocation space. Is that
10 something you buy from BellSouth?
11 A. KMC uses a lot of its own transport, so I
12 don't — in some instances we would buy

13 some transport from BellSouth and ask you
14 to aggregate and mux It up, so, yes, we

15 mught buy that from BellSouth.

16 Q. Now, the multiplexing that's occurring in
17 the outside plant facility in the DLC, do

18 you know if BellSouth charges you for

19 that?
20 A. This mulbplexing is a part of the loop,
21 correct?

22 Q. That's right. Do you consider the

23 multiplexing that's occurring after the
24 main distribution frame to be part of the
25 loop?

Page 113 [}

integrated in the main distribution frame?

Q. The NID would be at the customer's
premises.

A. Oh, the NID -~ I'm thinking of the CFA.

Q. Yeah.

A. I'm sorry. You're speaking way back here.

Q. Yeah.

A. And I believe that the FCC's .
definition — let me see - looking for

10 the order — Triennial Review Order. The

11 FCC sald, at it's most basic level, a

12 local loop that serves the mass market

13 consists of transmission medium, which

14 almost always includes copper wires of

15 various gauges. The loop may include

16 additional components; for example, load

17 colls, bridge taps, repeaters, i

18 multiplexing equipment, that are usually

19 intended to faalitate the provision of

20 narrowband voice service. And I'm reading

21 from paragraph 214 of the Triennlal

22 Review.

23 Q. So your answer would be -- is what?

24 A. My answer would be that the loop does

25 indude multiplexing. But the qustxon

OVONAMNAWNR
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Page 114 Page 116 §
1 was whether or not it induded the NID? 1 part of the main distribution frame. :
2 Q. No. I'm asking you If you - is it your 2 Q. Do you know what the main distribution
3 understanding that the FCC has defined a 3 frame does? '
4 loop from - going the main distribution 4 A, Again, Robert Collins could better address
5 frame to the NID or the customer premises? 5 these questions, to my understanding.
6 A. The FCC has defined the loop as the 6 Q. Is he assigned 27? If he is, I'm sorry.
7 element - Is defined as a transmission 7 A. No, no, no, no. But the spedific question
8 fadility between the main distribution 8 you're asking about the main distnbution
9 frame or its equivalent and an incumbent 9 frame.
10 LECs' central office and the loop 10 Q. Okay. .
11 demarcation point at an end-user customer 11 A. The main distribution frame, it's my
12 premise, and the NID would be the loop 12 understanding, is that it's - literally
13 demarcation point. 13 Is kind of the traffic cop to direct
14 Q. Right. So do you read that to mean it's 14 circuits to their termination point.
15 from the NID to the main distribution 15 Q. Well, how would a CFA be equivalent to a
16 frame? 16 main distribution frame based upon your
17 A. The main distnbution frame or its 17 understanding?
18 equivalence. 18 A. I believe that the CFA is integrated
19 Q. And what do you constitute its equivalent? 19 conceptually into the main distribution
20 A. Not -- And I'm not an engineer. 20 frame because the CFA is what tells the
21 Q. Yeah. 21 main -- that 1s the main — that is what
22 A. So, again, I consider the cross connect in 22 tells the main distribution frame, this is
23 this instance, because it's being cross 23 where this facility - it's almost — in '
24 connected to reach my collocation, to be 24 my mind, 1s it's the address within the
25 an equivalent to the main distribution 25 main distribution frame to provide a
Page 115 , Page 117 B
1 frame, that this is one arrangement. 1 relationship in the direction for that
2 Q. Do you know what — if you pay TELRIC for 2 circuit — arcuit fadlity assignment.
3 that CFA? 3 So is this — if I envision the
4 A. Thisis a UNE loop? 4 main distribution frame like your
5 Q. Up to the main distribution frame. 5 traditional mail room, where you've got a
6 A. And this s my fadlity's — this digital 6 wall of slots and each of them was
7 transmission fadlity to CLEC's central 7 numbered, the CFA would be the number
8 office? Whose fadility is that? 8 within the slot that says when you get a
9 Q. You are taking it out of your collocation 9 loop from this location, put it in number
10 space to your own -- wherever you want to 10 15. Boom. And number 15 on the other
11 take it. 11 side comes out to my switch.
12 A. On my transport? 12 Q. Would you agree that the loop has to,
13 Q. On your transport. 13 before It even hits the CFA, has to end at
14 A. Then it should be a UNE rate. 14 the MDL and then somehow It -- the
15 Q. Okay. Under your theory, would the -- 15 frequency or whatever it's traveling on,
16 where would the loop end? 16 that loop somehow is transitioned to the
17 A The loop would end at my collocation space 17 CFA on the backside of the MDF?
18 or the CFA assignment where you deliver it 18 A. So are you asking whether conceptually the
19 to me, which is -- again, I believe, CFA 19 CFA is on the backside in the main
20 is within that main distribution frame. 20 distribution frame?
21 Q. Do you believe that a CLEC collocation 21 Q. Yeah. Imean, what I'd like for you to
22 space Is equivalent to a main distribution 22 envision, the MDF, you know, main
23 frame? 23 distribution frame at BellSouth's central
24 A. 1believe that the CFA, which essentially 24 office, loop comes In, you own that loop,
25 is what's required to get it to me, Is a 25

okay. And then you have decdided to route
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Page 118 Page 120 |
1 thatloop or the voice data — and data 1 SIGNATURE ;
2 that's traveling on that loop through 2 ga:‘a::tjfm";egz wm?ndmd ol
3 your -- to your own facility. And you 3 foregoing deposibon in its entirety and
4 are going to aggregate ali of your that the same Is a full, true and correct
5 facilities into a high cap loop, for 4 transcript of my testimony.
6  whatever reason, when it exits your 5 m::t’:ﬁ ,?;w“ﬁ“ on
7  collocation space. 6 )
8 And I'm asking If you know if when 7 !
9 you attach a CFA to the main distribution 8  Marva Johnson
10 frame to hand off the traffic that's on o suteof
11 the loop as it enters the main i
12 distnbution frame, if that is a seemless County of
13 or does it constitute the same loop? g
14 A. It's seemless in my mind.
15 Q. Do you know technically whether there is f e Subsebed before me this
16 an actual — I want to say plug in, piug 15
17 out or plug in, plug in? 16
18 A. Idon't know technically whether there's :; Notary Pubiic
19 two physical, one plug in, one plug out. M miss: .
20 MR. MEZA: Okay. I think we're g Y ComSSOn epIres:
21 done for today. 20
22 (THE DEPOSITION CONCLUDED AT 5:23 P.M.) g
23
24 ;?,
25 25
Page 119 Page 121
; ERRATA SHEET ; m ;mim'"c ‘“ITEI i
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1 : BEFORE THE
NORTH CAROLINA UTILITIES COMMISSION

Docket No. P-772, Sub 8

3 Docket No. P-913, Sub 5 . \

Docket No. P-989, Sub 3 GOPY

4 Docket No. P-824, Sub 6 : ’
Docket No. P-1202, Sub 4

6 In the Matter of

7 Joint Petition NewSouth
Communications Corp., et al. for

- 8 Arbitration with BellSouth

Telecommunications, Inc.

.9
: . Raleigh, North Carolina
10 Friday, December 17, 2004
11 Deposition of MARVA JOHNSON,

e VOLUME II
12
13 a witness herein, called for

14 examination by counsel for BellSouth, in
15 the above-entitled action, pursuant to
= |16 Notice, the witness being duly sworn by
17 Nicole Ball Fleming, Court Reporter and
18 Notary Public in and for the State of

19 North Carolina, taken at the offices of
120 Parker Poe Adams & Bernstein, 150

21 Fayetteville Street Mall, Suite 1400,

22 Raleigh, North Carolina, beginning at 9:05
23 a.m., on Friday, December 17, 2004, such
24 proceedings being taken stenographically
f25 by Nicole Ball Fleming.
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1 APPEARANCES OF COUNSEL 3 Pror b0 ot the winess,
2 counsel for the parties stipulated and
3 On behalf of the Joint Petitioners. : > s-w‘m shall be taken for
9 Henry C Campen, Jr hwwmwfwwn
Parker, Poe, Adams & Bemnstein 5 evidence In the above-entitied action or
s 150 Fayettewille Street Mall § oo pupases, a5 pomitad by the
Suite 1400 7 2 Any olpections of any party hereto 25
6 Raleigh, NC 27601 to Note of the taking of said deposition
7 8 or a5t the time and place thereof or as
o the competency of the person before
Garret R. Hargrave 9 whom the same shail be taken are heretry
8 Kelley Drye & Warren o
1200 19th Street, NW 3 Objection to questions and mobons to
9 Suite 500 11 stiixe answers nesd not be made during the
Washington, DC 20036 2 lumwmmv:‘ g&f?"
10 (he trial of this case, or st any pretria

11 On behalf of BeliSouth-

12 Jim Meza 14 hearing of sald Gase & which said
B e s ST
partmen!
675 West Peachtree Street, NE 16 aeked oy oo & et o e
14 Suite 4300 form of the question,
Atlanta, GA 30375 74 That o tomaties s reiements
15 15 of the Satute with respect to any
16 ® m nct herein expressty waived
17 the right tn move for the rejection of
18 0 s m&: :n tria) c1-_m ":vy
1s 21 dther in whole or h::?er for :yﬂ!.
20 other cause,
2 7 S. That the sealed original transcript
7 B i posge o b e
24 24 the party taking the depasttion or ks
for preservation and defivery to
25 25 the Court, ¥ and when necessary
Page 124 Page 126 1
; o INDEX TO EXAMINATIONS & EXHIBITS 1 MARVA JOHNSON, ;
mination P
3 Continued Direct by Mr Meza - 126 2 having been duly sworn,
by Mr. Culpepper 277 3 testified as follows:
4 4 CONTINUED DIRECT EXAMINATION
5 L 5  BY MR. MEZA:
6 6 Q. Good morning, Ms. Johnson.
Depositon Exhibit Page 7 A. Good morning, Mr. Meza.
7 % 8 Q. Do you believe that BellSouth has an
8 128 9  obligation to commingle UNEs with any
27 22 10 service or offenng that it's required to
9 11 provide pursuant to 271?
10 28 229 12 A. Ido. Infact, I believe BellSouth's
29 292 13 obligation Is broader than that.
11 14 BellSouth's obligation is to commingle
g 15 UNEs with any of BellSouth's wholesale
14 16 services.
15 17 Q. What other types of wholesale services --
16 18 or what types of wholesale services are
A 19  you refernng to?
19 20 A. Resell services, 271 services, special
20 21 access services, any other wholesale
g 22 service that BellSouth provides is subject
3 23 to commingling with 251 UNE.
24 24 Q. What Is your understanding of what
25 25 commingling means?
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- I» Page 1
/ 1 . BEFORE THE
NORTH CAROLINA UTILITIES COMMISSION
2
Docket No. P-772, Sub 8
3 Docket No. P-913, Sub 5
Docket No. P-989, Sub 3
4 Docket No. P-824, Sub 6
Docket No. P-1202, Sub 4
5 - y
6 In the Matter of ) COPY
)
7 Joint Petition NewSouth )
Communications Corp., et al. for )
8 Arbitration with BellSouth )
Telecommunications, Inc. )
1.9
;_ﬁ Raleigh, North Carolina
10 Friday, December 17, 2004
11 Deposition of ROBERT COLLINS,
12
13 a witness herein, called for
14 examination by counsel for BellSouth, in
15 the above-entitled action, pursuant to
16 Notice, the witness being duly sworn by
17 Nicole Ball Fleming, Court Reporter and
18 Notary Public in and for the State of
19 North Carolina, taken at the offices of
20 Parker Poe Adams & Bernstein, 150
21 Fayetteville Street Mall, Suite 1400,
22 Raleigh, North Carolina, beginning at 2:54
23 p.m., on Friday, December 17, 2004, such
24 proceedings being taken stenographically
:25 by Nicole Ball Fleming.
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- Page 2 Page 4
1 APPEARANCES OF COUNSEL 7 Pror b o e wEness,
2 counsel for the pares stpulated and
3 On behalf of the Joint Petitioners 3 agreed as foliows:
4 " Gre s o Qoo o o vt o
s :EC;I'YC Can‘l&en, r. e| 5 ’evﬂss?‘:mm-mwmn;s:
arker, Poe, Adams & Bernstein o pupOsS, 3s permitiad
150 Fayetteville Street Mall 2 mu:nm?w party hereto as N
6 Surte 1400 to Natice of the taking of said deposition
, Raleigh, NC 27601 : g;;h::e me :5 E:“ p:m&t:
whom same tal are
8 Garret R Hargrave waived,
Kelley Drye & Warren 10 3 Objection t quesbons and otions to
9 1200 19th Street, NW 1L strike 3nswers need not be made dunng the
e o R
10 Washington, DC 20036 bl
1 13 hearing el beore o e ot
On behalf of BellSouth* » m:n":‘g mmumn :;ly other
12 case =1
" Jm Meza 15 m'?.ﬁ".i'?;"’ oy rﬂ&ﬁ?& mls
xﬁgf,g"ﬂ;gﬁgwmm 16 aske or ofetion s vomet 33 by e
14 675 West Peachtree Street, NE 17 form ofthe
Suite 4300 4 That all formaktles and requirements
15 Atanta, GA 30375 B e e espeet 1o 3 e
16 19  are hereby watves, especially including
b4 20 s deptston blore s i o
18 brregularives in the taking of the same,
19 21 either In whole or in part or for any
20 » other cause;
a 5 That the sealed orignal transcript
22 23 of this depositian shall be mailed
3 fust-dlass pastage or hand-delivered to
24 24 the party taking the deposition or ts
25 5 ”m'{%wwm&:dymm
ﬁ Page 3 Page 5
1 INDEX TO EXAMINATIONS & EXHIBITS 1 ROBERT COLLINS,
2 BExamination Page 2 having been duly sworn,
3 Durect by Mr. Meza 5 3 testified as follows*
. by Mr. Culpepper 44 4 DIRECT EXAMINATION
S BY MR, MEZA:
5 --- 6 Q. Good afternoon, Mr. Collins
6 Deposition Exhibit Page 7 A. Good afternoon
7 30 43 8 Q. Mynameis Jim Meza. I'm a lawyer for
g 9 BellSouth. I'm here to depose you
10 10 regarding issues that you've filed
11 11 testimony on in this arbitration between
12 12 BellSouth and KMC.
13 13 Have you been deposed before?
14 14 A, No, sir.
15 15 Q. No? ¢
16 16 A. No, sir.
17 Q. Okay. First of all, you don't call me
17 18 i
18 sir.
19 19 A. It's a habit. I'm from the South.
20 20 Q. Make sure that's clear.
21 21 Second Is I'm going to ask you a
22 22 senes of questions, and I need for you to
23 23 provide a response -- a verbal response so
24 24 that the court reporter can accurately
25 25 reflect your response; okay?
|
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I Page 127 Page 129 §
1 A, It's the understanding set forth in the 1 A. In paragraph 584, we changed the first i
. 2 Trienmal Review, 2 sentence to read: As a final matter, we
3 Q. Canyou explain to me practically how it 3 require that incumbent LECs permit
4 works? 4 commingling of UNEs and UNE combinations
5 A. Practically, the Triennial Review 5 with other wholesale faciities and
6 established impairment standards and it 6 services, including any services offered
7 set forth terms and conditions when 7 for resale pursuant to Section 251(c)(4)
8 certain UNE elements would be available, 8 of the Act.
9 understanding that the FCC was eliminating 9 Q. Okay. And can you also refer to Exhibit
10 some -- our ability to access some 10 17, paragraph 5847
11 facilities as UNEs, the FCC established 11 MR. CULPEPPER: It's the TRO.
12 the nght to commingle facilities in order 12 Q. Which i1s the TRO.
13 to allow us to take advantage of our 13 A. Yes.
14 nghts to access those UNEs, to commingle 14 Q. And can you read the first sentence in
15 those UNE facilibes with other wholesale 15 that paragraph?
16 services in order to produce this full 16 A. As a final matter, we require that
17 service offerings that we might have 17 incumbent LECs permit commingling of UNEs
18 traditionally gotten as a UNE. 18 and UNE combinations with other wholesale
19 So as an example, where prior to 19 faciliies and services, including any
20 the Tnennial Review, a CLEC could have 20 network elements unbundled pursuant to
21 purchased a UNE loop and a UNE transport 21 Section 271 and any services offered for
_ 22 element and combined those elements in 22 resale pursuant to Section 251(c)(4) of
23 order to produce an end-to-end service for 23 the Act.
24 a customer, today, post-Triennial Review, 24 Q. Would you agree with me that, in the
25 if we were no longer able to gain access 25 errata, the FCC deleted the portion of the
"N
Page 128 Page 130
1= 1 to that transport as a UNE, we would 1 first sentence of paragraph 584 that o
2 purchase the UNE loop, purchase that 2 provided any network element unbundied
3 transport via any other wholesale access 3 pursuant to Section 271?
4 method that we could, meaning elther via 4 A Yes. .
- 5 speaal access, 271 unbundling 5 Q. In your supplemental rebuttal testimony,
6 obligations, or otherwise and combine that 6 you state that the errata was nothing more
7 service with our UNE loop. 7 than an attempt to clean up stray
8 Q. I'dlike for you to - well, strike that. 8 language. What do you mean by that?
9 Are you familiar with the FCC's 9 A. The term that’s used in paragraph 584
10 errata on the TRO? 10 intially 1s other wholesale facilities
11 A Yes. 11 and services. Other wholesale fadlites
* |12 Q. And do you believe that that errata Is In 12 and services are all encompassing. The
13 force and effect? 13 purpose of paragraph 584 was to danfy
— |14 A Yes. 14 with regard to Section 251(c)(4) that
15 Q. May I ask what you're looking at? 15 wholesale services and faalitres included
16 A. The emrata. 16 resale,
17 MR. MEZA: Let's mark this as the 17 So if you loak throughout
18 next exhibit, please. 18 paragraph 584, paragraph 584 focuses on
19 (DEPOSTTION EXHIBIT NO. 26 WAS MARKED.) 19 Section 271(c)(4) of the Act throughout
20 Q. Showing you my copy of the errata that's 20 that section, and that did not change in
21 marked as Exhibit 26. And I'd like to 21 errata, So as you can tell from this
22 refer your attention to number 27. Do you 22 paragraph, it was the FCC's intent to make
23 seethat? 23 clear that UNEs could be combined with
24 A. Yes, 24 resale services and that the term
25 Q. And can you read it for me out loud? 25 wholesale faclities and services indeed
3 (Pages 127 to 130)
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{ Page 131 Page 133
1 induded, as a final matter, resale 1 A Idon't know that I can point specifically
2 services, 2 within the TRO. It's fairly dense, and 1
3 So the FCC's removal of the 3 haven't searched explicitly for that
4 portion of the sentence that says any 4 reference, but I do note that in the
5 network elements unbundled pursuant to 5 second sentence it does state that Section
6 Section 271 was clean up on the paragraph, 6 251(c)(4) places the duty on incumbent
7 because the proceeding reference is to 7 LECs not to prohibit and not to impose
8 other wholesale facilities and services. 8 unreasonable discriminatory conditions or
9 And certainly 271 faalities are wholesale 9 limitations on the resale
10 facllites and services. The FCC made no 10 telecommunications services provided at
11 attempt to exclude 271 faalities or 11 retail to customers who are not
12 services and, in fact, again, in 584 12 telecommunications carriers,
13 explicitly took every effort to make sure, 13 Q. And that sentence you believe supports
14 as a final matter, it was clear that 14 your belief that there is confusion as to
15 resale services were included. 15 whether or not resale services constitutes
16 Resale services can sometimes be 16 a wholesale service?
17 confused to be retall offerings, and 1 17 A. First, recall that I'm not sure that I
18 '  don't think we would confuse 271 services 18 could identify it without going through
19 as retall services. 19 this fairly dense document, your first
20 Q. On what basis do you believe that resale 20 question.
21 offerings could be confused as retail 21 Q. Uh-huh.
22 offerings? 22 A. This sentence that I just pointed to you
23 A. Commonly, unfortunately, people refer to 23 dlearly, again, focuses in my mind on the
24 them interchangeably. 24 point that the FCC was trying to make with
25 Q. Do you think the FCC is confused as to 25 regard to paragraph 584, and that is, hey,
Page 132 Page 134 :
1 whether or not resale Is a wholesale 1 regardless as to what we may have all :
2 services? 2 understood, as a final matter, let's make
3 A Ithink that the FCC believes that other 3 it dear in this paragraph 584 -- and I
4 people were confused, which Is why, In 4 am paraphrasing and giving you my
5 paragraph 584, the FCC took effort to note 5 interpretation of paragraph 584 -- as a
6 that, as a final matter — my read on 6 final matter. And the fact that they use
7 that "as a final matter” 1s almost the 7 the term "as a final matter” in my mind
8 equivalence of, for avoidance of doubt, we 8 says that there must have been some
9 require that LECs permit commingling of 9 confusion about resale and whether or not
10 UNEs and UNE combinations for other 10 it was induded In the commingling
11 wholesale faailities, and, again, for 11 obligations. But as a final matter, the
12 avoldance of doubt, that includes resale. 12 FCC made effort in paragraph 584 to make
13 And, again, they throughout the rest of 13 it explicit that resale services were
14 the paragraph mention the 251(c)(4) resale 14 subject to commingling.
15 - obligations. 15 Q. Would you agree with me that 271 services
16 Q. Where do you see any explanation by the 16 are not subject to TELRIC?
17 FCC that there 1s confusion as to whether 17 A. 271 services are subject to just and
18 or not resale constitutes a wholesale 18 reasonable pridng standards. And just
19 service? 19 and reasonable in some cases has been
20 A. Could you repeat your question? 20 found to be TELRIC, so I would not agree
21 Q. Yes. Where in the TRO do you see any 21 that 271 pnced — or 270 — elements
22 reference to the FCC stating there 1s 22 provided under the 271 requirement or
23 confuslon in the industry or anywhere as 23 obhigations could not be pniced at TELRIC
24 to whether or not resale constitutes a 24 and sometimes are priced at TELRIC.
25 wholesale service? 25 Q. In which instances, if you can remember,
R e T S — s R S
4 (Pages 131 to 134
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1 has a 271 element been priced at TELRIC? 1 Q. Do you believe that state commissions have
2 A. Idon't recall offhand, because for the 2 obligation to set rates under 201 or 202
3 most part the UNEs that KMC purchases are 3 of the Act?

4 251 UNEs today. 4 A. Ido.
5 Q. Sowhat is the basis for your belief that 5 Q. On what grounds do you make that
6 271 elements have, in fact, been priced at 6 statement?
7 TELRIC? 7 A, In the instant case — in the case -- On
8 A. WhatI actually said was I did, not agree 8 the grounds they're the ones deciding the
9 with your statement that 271 elements 9 terms and arbitrating the terms that are
10 would not or could not be priced at 10 being brought to them in this arbitration
11 TELRIC. My understanding s that the 271 11 before them with ITC DeltaCom. And 1
12 obligabion is that rates be set at just 12 believe it i1s BellSouth.
13 and reasonable rates. What I then said is 13 Q. So you believe that a state commission has
14 that just and reasonable has been found to 14 the authority under the Act under Section
15 be TELRIC in some cases. 15 252 to set rates, terms, and conditions
16 Q. Allright. Identify those cases. 16 under 201 and 202?
17 A. Interconnection facilities. 17 A Yes.
18 Q. Under the 251; correct? 18 Q. Has any state commsston ever done that?
19 A. Correct. 19 A, I haven't researched that issue for this
20 Q. Not under 2717 20 deposition today.
21 A. But the question was, when has just and 21 Q. Would you agree with me that a state
22 reascnable been found to be TELRIC 22 commission's rule under the federal act is
23 pnging. 23 limited to Section 252 and 251?
24° Q. Is it your testimony that the standard in 24 A, This rule under the federal act as it
25 201 and 202 has been determined to equal 25 relates to interconnection or as it
Page 136 Page 138 B
1 TELRIC? 1 relates to its full authonity? Could you ;
2 A. It's my understanding that just and 2 please be more specific?
3 reasonable could be the equivalent of 3 Q. Yeah. Isit your understanding that a
4 TELRIC. 1t s just and reasonable, and it 4 state commission’s role in a 252
5 would be up to the final decision maker in S arbitration, as It relates to federal
6 the analysis to determine what's just and 6 obligations, is to implement and resolve
7 reasonable and for each party to put on 7 1ssues relating to 251?
8 its representation as to the appropnate 8 A. No.
9 pnang, and then for the final deasion 9 Q. Do you believe that a 252 -- that 252
10 maker to establish what was the just and 10 provides a state commission with authority
11 reasonable pricing standard. 11 . toresolve issues outside of 251?
12 And there is nothing that would 12 A. Look at our current arbltration. It
13 prohibit just and reasonable in those 13 indudes issues that are outside of the
14 cases from being a TELRIC-based pnang 14 Act, such as indemnification, so the
15 standard. 15 commission certainly has the authority to
16 Q. Are you aware of any instance where a 201 16 hear the issues brought forward under
17 or 202 service or element that's priced 17 arbitration,
18 pursuant to 201 or 202 has been found or 18 Q. Do you belleve that If one party — Can
19 priced consistent with TELRIC methodology? 19 one party force another party to arbitrate
20 A. Not that I'm aware of, but I do believe 20 a non-251 issue simply by raising it as an
21 that there is a case — there are some 21 issue?
22 arbitrations pending where that very issue 22 A. I'm not sure that I understand.
23 1s being presented to commissions. 1 23 Q. Sure.
24 believe the ITC DeltaCom arbitrations have 24 A. What's your question?
25 raised that very issue. 25 Q. One party - If one party says, I don't
e T e = == A
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- [ Page 139 Page 141 §
L | want to arbitrate this, this is not a 251 1 price? :
2 Issue, do you believe by simply raising it 2 A, What consttutes a wholesale price, in my
3 as an issue in a 252 arbitration that that 3 mind, 1s a price that a wholesale service
4 raising of the issue automatically grants 4 provider would pay for it. It is not
5 the commission with authonty to resolve 5 necessarily - to wholesale and TELRIC, in
6 the issue? 6 my mind, are not necessarily equivalent.
7 A 1believe that the commission has the 7 I've had wholesale pnang, and my
8 authority and the responsibility to 8 wholesale pnicing for my wholesale
9 resolve the issue one way or another. One 9 customers is not TELRIC.
10 resolution that the commusston has an 10 Q. Is there anything in the TRO other than
1 opportunity to provide the parties is to 11 paragraph 584 as it existed pnor to the
12 say, I don't believe that I have the 12 errata that you believe supports your
13 authority to decide that Issue, party. 13 position that you can commingle UNEs with
14 The other resolution would be for 14 271 elements that BellSouth's not required
15 them to actually issue an order on the 15 to provide under 251?
16 matter deading the ultimate legal or 16 A. The Rule itself.
17 factual matter, but certainly the 17 Q. Okay. Can you please refer me to that?
18 commission would have the responsibility, 18 Which --
19 to the extent the issue was raised in the 19 A, If you would reference the Rule 51.30 —
20 ‘context of the arbitration and brought 20 Section 51.309 - I'm sorry, 51.315.
21 before them, to issue a decision one way 21 Okay. I just want to keep you flipping.
22 or the other, 22 51.309. Sorry.
23 Q. What other types of services are priced 23 Q. Aslong as I don't flip out; nght?
24 pursuant to 201 or 2027 24 A. Right. Exactly.
25 A. Ibelieve special access. 25 51.309 is the section that
Page 140 Page 142 g
"1 Q. Is spedial access pnced pursuant to a 1 describes the use of unbundled network ]
2 wholesale methodology? 2 elements In the Tnennial Review of the
3 A Yam not sure how the specal access 3 rules that were issued as a result of the
4 prices are derived. 4 Tnennial Review Order, Section E of
5 Q. Putit this way, Is a speaal access 5 Section 51.309 spedfically states that,
6 drcuit more expensive than an EEL? 6 except as provided in section 51.318, an
7 A, Aspedal access drcuit is traditionally 7 incumbent LEC shall permit a requesting
8 more expensive than an EEL. 8 telecommunications carrier to commingle an
9 Q. And do you know the magnitude of the cost 9 unbundled network element or a combination
10 assodated with a spedal access drcuit 10 of unbundled network elements with
11 versus an EEL? 11 wholesale services obtained from an
12 A. The magnitude varies. 12 incumbent LEC.
13 Q. And do you know where the pnces onginate 13 And the reason that I believe that
14 from for a spedal access drcuit? 14 this rule s absolute and explicit and
15 A. Again, I'm not sure where the spedial 15 dearis if you reference the errata that
16 access prices onginate. Are you 16 you provided and if you also reference
17 asking - 17 paragraph 584 where the commission went
18 Q. Where do you buy them out of? 18 through the effort to make it absolutely
19 A Oh. 19 clear, as a final matter, that resale was
20 Q. Somy. 20 induded when it meant wholesale - when
21 A. Out of a tariff, 21 it said wholesale, it meant retail too,
22 Q. Okay. Is it possible that a pnice 22 then you come back to the way that the
23 established pursuant to 201 and 202 would 23 commission actually drafted the rule
24 be priced In such a manner that it's stil 24 jmplementng the order, the commission
25 Just and reasonable but not a wholesale 25 didn't feel the need to, again, say
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Page 143 Page 145 |
1 including resale, because it believes that 1 have commingled them to produce the )
2 when it said wholesale services, it really 2 end-to-end service, the loop transport,
3 meant wholesale services and did not place 3 switching, whatever it is.
4 any limitations on the types of wholesale 4 Now, combining, in my mind in the
) services that were subject to 5 context of the 271 limitation and not
6 commingling. 6 having to combine 271 elements, my belief
7 So that imitation would not be 7 is that the intent of the FCC is to limit
8 provided for 271 services, for resale 8 carrier's ability to recreate UNE-P. The
9 services, or for any other services. When 9 FCC does not want us to be able to combine
10 the commission in its rule said, wholesale 10 those 271 elements and put them all right
1 services, it meant cleanly, simply, and 11 back together again. And what you
12 plainly, commingling with wholesale ~ 12 ultimately have by combining these 271
13 services. 13 elements 1s a UNE-P circuit that you've
14 Q. Do you believe that the FCC also found 14 recreated the platform. So I believe that
15 that BellSouth does not have an obligation 15 the 271 limitation or — that doesn't
16  to unbundle -- strike that, 16 provide for combining of those elements
17 Do you believe that BellSouth does 17 means that you couldn't take all those 271
18 not have an obligation to commingle 18 elements and put them together to recreate
19 network elements under 271? 19 the UNE-P circuit. It does not mean you
20 A. I beleve that BeliSouth does not have an 20 cannot commingle a 271 element with a 251
21 obhigation to commingle 271 elements with 21 element, because the Act -- the order
22 each other — or to combine, not to 22 specifically says, you can commingle 251
123 commingle, because the FCC did not define 23 elements with any other wholesale service.
24 what commingling was until the context of 24 Q. Is there a definition of commingling in
25 the Tniennial Review Order. The 271 25 the TRO?
Page 144 Page 146 [}
1 obligations were not revisited or were 1 A. Thereis a definlbon of commingling in :
2 not -- the rules were not rewritten in 2 the TRO.
3 the Tnennial Review. 3 Q. Isthere a definition of combining in the
4 So I think that the 271 rules say, 4 TRO?
5 where you're looking at that language, 5 A. Idon't recall if there is a definition of
6 you're looking at the word combine. And 6 combining in the TRO.
7 in the context of the Tnennial Review and 7 Q. Solet me make sure I understand this.
8 in the context of EELs, we're using the 8 You believe that under commingling you can
9 word commingle, 9 actively combine a UNE with a 271 element;
10 Q. And what's the difference between the two, 10 right?
11 combining and commingling? 11 A Ido.
12 A. Commingling, in the Instant case, in the 12 Q. So, in effect, oomminglmg really means
13 Triennial Review - and assuming once we 13 combining?
14 have final rules going forward, 14 A. The difference here really is I'm allowed
15 commingling means that we can take 15 to combine elements that have
16 facllities that are traditionally not 16 different ~ I don't want to call it
17 subject to combining and we can commingle 17 Junsdichonal nature, but are different
18 those facllities so that now you can 18 in their regulatory charactenstics. I'm
19 combine a UNE element with a non-UNE 19 allowed to combine -- remember, the
20 element, which pnor to the Triennial 20 prohibition prior to the Triennial Review
21 Review, we could not do. 21 was that I could not combine UNE services
22 To derive a commingled arcuit, 22 with tariffed services. I was not allowed
23 meaning you have two arcuits that are 23 to commingle UNE and tariffed services.
24 different -- that are provided to us 24 Post-Trienmial Review, the FCC
25 under different pniang pnnaples, and we 25 granted carriers the nght to commingle

7 (Pages 143 to 146)
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l Page 147 Page 149 J
1 UNE services with tanffed services or 1 Thus, an incumbent LEC shall permit a
2 other wholesale services in general, That 2 requesting telecommunications carrier to
3 means we can now combine services that are 3 commingle a UNE or UNE combination with
4 from different regulatory — or of 4 one or more facilities or services that a
5 different regulatory nature. I now can 5 requesting carrier has obtained at
6 combine tariff and non-tanff services, 6 wholesale from an incumbent LEC pursuant
7 UNE and tanff services. 7 to a method other than unbundling under
8 Q. And just so that I'm dlear on your 8 Section 251(c)(3) of the Act.
9 testimony relating to the errata, you 9 And if the FCC's errata on
10 believe that -- well, befare I say that, 10 paragraph 584 was truly intended to
11 did the errata come after the rules? 11 eliminate the opportunity to combine or
12 A Yes. 12 commingle 271 elements with 251 elements,
13 Q. And what is your understanding of the 13 the FCC would have had to adjust several
14 purpose of an emrata? 14 other references throughout the Triennial
15 A. The purpose of an errata I1s to correct 15 Review, induding paragraph 579, so the
16 efrors made in the original submission. 16 word any would not be any. It would be
17 Q. And you believe that the FCC made the 17 except for 271 services, the competitive
18 change inthe errata in paragraph 584 to 18 LECs can commingle.
19 delete the reference to 271 elements to 19 So, I mean, again, the FCC's
20 make it clear that resale obligations 20 pretty deliberate in its wording, and I
21 constitute a wholesale service? 21 would expect that if it took the effort to
22 A. To clean that paragraph up as, again, the 22 €liminate the nght to commingle in 271
23 purpose of an errata 1s to correct 23 services, they would have done so
24 erors. Looking at the Exhibit 26, you 24 ubiquitously throughout the Triennial
25 can see that there are several erratas 25 Review.
Page 148 Page 150
1 here, and many of them don't substantially 1 Q. Soit’s your opinion that when the FCC :
2 change the intent of the FCC's language. 2 says something in the order, it means it?
3 However, they do dean up the FCC's order 3 A. It's my opinion that this particular
4 and make it grammatically correct, 4 obligation was dear. It said wholesale
5 aesthetically better to read because S services, any wholesale service that's not
6 they've comrected their wording. 6 provided pursuant to 251(c)(3) of the Act.
7 So I don't see the errata to 7 Q. And why didn't you believe the inclusion
8 paragraph 584 as the FCC's attempt to 8 of the reference to 271 elements was an
9 change Its Intent to allow commingling of 9 error?
10 UNEs for all wholesale service, And, 10 A. Because throughout the rest of paragraph
11 indeed, If that was the intent of the FCC, 11 584, prior to the errata, it never
12 they missed several other erratas that 12 mentioned anything else about 271
13 they should have also issued because they 13 obligabions. The entire paragraph spoke
14 would have also had to change paragraph 14 solely to 251(c)(4) obligations, which was :
15 579, where in paragraph 579 they 15 the obligation to commingle resale
16 spedifically say, by commingling we mean 16 elements. So it was -- the reference to
17 connecting, attaching, or otherwise 17 271 was, first of all, redundant because
18 linking of a UNE or UNE combination to one 18 the FCC had already said wholesale
19 or more fadilities or services that a 19 services.
20 requesting carrier has obtained at 20 Then, secondly, it was displaced
21 wholesale from an Incumbent LEC pursuant 21 because if the FCC really wanted to talk
22 to any method other than unbundling under 22 about 271, they missed it because they
23 Section 251(c)(3) of the Act or the 23 were talking specifically about, as a
24 combining of a UNE or UNE combination with 24 final matter, makung it clear that resale
25 one or more such wholesale services. 25

was induded and - Iwhen they said

e e e T e et
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1 wholesale services. 1 A. An EEL is a loop transport combination and ’
2 Q. So you believe that paragraph 584 is 2 may include mux-ing.
3 limited to the discussion of resale as it 3 Q. Do you agree that a loop must terminate at
4 relates to wholesale services and your 4 an end-user's premises?
5 ability to combine or commingle? 5 A. Ibelieve that the ulumate termination
6 A. Ibelieve paragraph 584 was - provided 6 point for a loop is an end-user's premise.
7 an effort, an intent to clanfy that, as a 7 Q. Is KMC using EELs today for any other
8 final matter, when the FCC said wholesale 8 purpose other than to serve an end user or
9 services, they meant resale was included 9 an ISP?
10 In the defimbion of wholesale services. 10 A. Could you be spedific with the question?
11 Q. Now, the context of line conditioning, do 11 Is KMC using an EEL for any other reason
b 12 you believe that the TRO should be given 12 than to servioe KMC's end user?
13 any weight? 13 Q. Yes.
14 A. When you say, should the Triennial Review 14 A. For them to service an end user.
15 be given any weight, in what regard? 15 Q. Thank you.
16 Q. Inregard to the definition of line 16 Is KMC using an EEL today for any
17 conditioning set forth in the TRO. 17 other reason other than to service a KMC
18 A. Ido. 18 end user or an ISP?
19 Q. Canyou expound, please? 19 A. KMC may be using EELs to serve an end user
20 A The Triennial Review provided a definition 20 that is a user of a wholesale customer of
21 of line conditioning, and 1 believe that 21 KMC.
22 it even set that definition forth in the 22 Q. Areyou aware of any customers?
23 rules, so it is absolutely the law to the 23 A, ButIam not aware of any instance.
24 extent that it is not adjusted in any way 24 Q. Can you describe for me a situation where
25 in the final rules. 25 -- that may arise where you would use an
-
- Page 152 Page 154 j§
R Q. Do you believe the definition of line 1 EEL to serve one of your wholesale
2 conditoning as It exists in the TRO Is 2 customers?
3 law? 3 A Yes. For example, if Xspedius did not
= 4 A. ldo. 4 have switching in Tampa, Florida, and they
5 Q. Does KMC buy EELs from BellSouth? 5 wanted to supplement their network in
6 A. Very limited use of EELs in BeliSouth's * 6 order to provide service to an
7 region. 7 enterprise-level customer that had service
8 Q. Has BellSouth asked to audit KMC's EELs? 8 throughout the nation and they needed to
9 A Yes, BellSouth did once ask to audit KMC's 9 pick up services from KMC In one location
10 EELs. 10 to give that enterprise-level customer
11 Q. How long ago was that? 11 ubiquitous service, we might purchase a
12 A. Maybe 18 to 24 months ago. 12 loop transport combination on Xspedius'
13 Q. And what was the result of that request? 13 behalf and provide switching to Xspedius
14 A. 1think that we spent some bme 14 to provide an ultimate service to
15 establishing the scope of the audit and 15 Xspedius' end user via an EEL. KMC has a
16 establishing -- or attempting to 16 substantial wholesale service where we do
. 17 establish the appropnate independent 17 turnkey products.
18 auditor to conduct the audit. And the 18 Q. Whatever that means.
19 last that I recall, the final - the last 19 A. Whatever that means. Come on, my
20 correspondence we provided BellSouth, we 20 marketing people have five different
21 did not receive a response. 21 products with the same faalities.
22 Q. And this was pursuant to your current 22 Q. Are you aware of any mitations as to the
23 agreement? 23 manner in which a CLEC can use EELs?
24 A. Pursuant to our current agreement. 24 A Yes.
25 Q. Whatis an EEL? 25 Q. What is your understanding?
9 (Pages 151 to 154)
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1 A. My understanding under the Triennial 1 first thing that KMC would like to see is b
2 Review or under the law prior to the 2 reasonable and adequate time. We believe
3 Triennial Review? 3 that reasonable time could be 30 days.
4 Q. Both. 4 The second thing that KMC would
5 A. Prior to the Tnennial Review, there were 5 like to see is the scope of the audit so
6 restrictions and limtations that if - 1 6 that KMC can assess, agaln, the resources
7 cannot recite verbatim, but pnmanly the 7 necessary, the data, whether we have
8 intent of those restrictions was to 8 access to that data, and the scope in
9 disallow the use of EELs for interexchange 9 general of supporting the audit request.
10 services for -- for services that were 10 So, secondly, KMC needs to understand the
11 pnmarily interexchange in nature. 11 speatfic scope of the audit and the audit
12 Q. Okay. 12 request.
13 A. The Triennial Review set forth revised EEL 13 Lastly, KMC needs to receive some
14 limitations or restnctions. And, agan, 14 indication that the entity performing the
15 the intent is the same, to disallow the 15 audit will be an independent third party
16 use of EELs for service that is primarily 16 such that KMC can be sure that it
17 Interexchange and to focus the use of EELs 17 effectively manages any risk that it has
18 on the provisioning of local service. 18 as well as any risk to BellSouth. So,
19 Q. Are you aware of any type of certification 19 third, KMC needs to have assurance that
20 that a CLEC must make before purchasing an 20 the audit will be conducted by a mutually
21 EEL? 21 agreed to third-party ndependent auditor
22 A. There are a number of ways that — under 22 to protect both KMC and BeliSouth's
23 the rules, prior to the Triennial Review, 23 interest.
24 that the CLEC self-certify. One was that 24 Q. Okay. A reasonable time penod is your
25 - by saying you were the service 25  first request, and you said 30 days
Page 156 Page 158 B
1 provider, the sole provider of local, 1 appears to be reasonable. Do you know if
2 you were the customer's sole provider of 2 BellSouth has agreed to that?
3 local telecommunication services - or 3 A. Ibelieve that, in concept, we agree that
4 maybe three ways to self-certify. 4 30 days is reasonable. The issue is what
5 Q. And has KMC executed those 5 that 30 days says. 1 believe that the 30
6 self-certifications? 6 days for us is a 30-day notice that says
7 A. KMC, for the EELs that KMC purchased, 7 that BeliSouth would like to conduct an
8 would have executed those certifications. 8 audit in 30 days or KMC to BellSouth could
9 Q. And the alternative to an EEL is a spedal 9 say KMC would like to conduct an audit of
10 access arcuit; correct? 10 BellSouth's services in 30 days.
11 A Correct. 11 Now, whether or not that 30 days
12 Q. And as we discussed already today, specal 12 is acceptable is a different issue, and
13 access Is more expensive than an EEL? 13 think that's the issue that we have teed
14 A Correct. 14 up in this arbitration.
15 Q. Solt's to the CLEC's advantage to use the 15 You know, my in-laws might call 3
16 EEL for — because It's cheaper? 16 and say, Martha, we would love to visit
17 A Correct. 17 youon Christmas. And I would love to see ;
18 Q. What does KMC want Included In an audit 18 my indaws, and I certainly am not
19 request submitted to KMC for EELs? 19 avoiding them, but if Chnstmas is not
20 A. Interms of language? 20 good because I'm not home or my floors are
21 Q. Ornotice. What do you want BellSouth to 21 being redone, it's not that I don't want
22 put in its notice? 22 to see them, I love them, but we need to :
23 A. First and foremost, KMC would like that 23 talk about a date that's reasonable. And
24 notice to give us reasonable and adequate 24 1 would be glad to work with them to
25 time to prepare for the audt. So the 25 determine a date that's reasonable for l
e S SR — N
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1 them to come and wisit. 1 full resource and certain data, If :
2 And I think, again, that’s the 12 BellSouth wants to take their audit beyond
3 Issue at hand in this arbitration s, it's 3 the scope of the resources, tming, and
4 acceptable to KMC that BellSouth propose 4 data that I've provided, I'm not going to
! 5 to start an audit in 30 days or that KMC 5 be prepared to do so.
6 propose to start an audit in 30 days, but 6 In the intenim, T've taken a
7 what we need Is to be reasonable and to 7 resource out of my business that I've only
8 allow us to mutually agree when that 8 planned to have out of my business to
9 actual date may be in order to make sure 9 address maybe ten days' worth of issues.
10 that we can reasonably commit to timing 10 Now I've got a double problem, because, to
11 because resource allocations and schedules 11 the extent the scope goes beyond what 1
- 12 need to be coordinated. 12 thought the resource allocations and the
13 Q. Is it KMC's intentions to delay an audit 13 data information I've provided required, I
14 when it's requested by BeliSouth? 14 now have — and I've got other people
15 A. Itis not KMC's intention to delay an 15 that are managing widget. I now have to
16 audit. It 1s KMC's intention to be sure 16 adjust my widget management and my factory
' 17 that it can appropnately assign resources 17 on this side and, in addition, expand the
18 to an audit and that we make sure, agamn, 18 scope and the resource that I've given to
- 19 that we protect both KMC's interests and 19 conduct the audit.
20 BellSouth's interest by not defining the 20 One reasonable way to address
21 scope of an audit such that it's open — 21 that, if BellSouth saw that based on the
22 wide open and we aren't able to really 22 imbal scope it said that it needed
23 focus in on the resources that are 23 additional audit, it could supplement
24 required, the documents that are required, 24 their request for audit to expand, and
25 and the time that's required to conduct 25 then we could revise and revisit the
) Page 160 Page 162
1 the proposed audit, 1 resources and the scheduling. |
2 Q. Okay. Let's say that you receive the 2 I used to be an auditor. 1 worked
[ 3 nobice on May 1st. And based upon your 3 for Arthur Anderson. Before I went to my
i 4 understanding of the imited number of 4 dient’s site, I sent a list. We've
5 EELs that KMC has with BellSouth, do you 5 scheduled an audit. They confirmed that
6 think 30 days would be sufficent to start 6  audit ime still works. We produced a
7 the audit? 7 schedule for our audits. We worked with
8 A. OnMay 1st. Isthe scope of the audit 8 our dients to establish their resources
9 defined? . 9 required for that audit. If the scope of
10 Q. Wel'l get to that. 10 my audit changed or my resource needs
11 A Okay. 11 changed, I had to submit a change
- 12 Q. 1guess your answer would be what? 12 request.
13 A. Itdepends on the scope of the audit. 13 I was an internal auditor for
14 Q. Okay. Which -1 guess the next _ 14 BellSouth, I would never show up at one of
15 question, Is it your intention that the 15 my Internal dient locations and demand
16 audit would be limited to the dircuits 16 that the date that I had set for their
“ 17 that BellSouth has reason to believe are 17 audit be the date that they actually
18 not in compliance? 18 submitted their resources. 1 negotiated
19 A Yes. 19 with my intemal dhents a date. I
20 Q. And why s that? 20 negotiated with them resources. And if
21 A. Because that Is what BellSouth has asked. 21 the scope of my audit changed, I worked
22 Otherwise, 1 would be opening my resources 22 with them to try to make sure that I
23 up to basically a blank slate. And If 23 accommodated them to run a business. And
24 I've committed to provide BeliSouth, In 24 that's all we're asking for in the scope
25 order to help them conduct their audit, a 25 of our requirements, is that we be given
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1 that same opportunity to properly assign 1 when you do find it.
2 resources and to properly support the 2 A. Iwil. In paragraph 621 of the Triennial
3 audit request, 3 Review, the commission says, the
4 Q. What resources do you need to allocate for 4 commussion also found that, to confirm
5 the receipt of a notice of an audit? 5 reasonable compliance with the local usage
6 A. Depending on the scope of the audit — 6 requirements n this order, incumbent LECs
7 again, but, at a minimal, assuming that 7 may conduct limited audits only to the
8 You may need access to KMC's customer 8 extent reasonably necessary to determine a
9 records or provisioning records, I would: 9 requesting carrier's comphance with the
10 have to provide you with someone from our 10 local usage options identified by the
11 provisioning center, because you don't 11 carner.
12 have access to KMC's systems, to print 12 Then further down in that
13 documents or produce documents that 13 paragraph the commission goes on to say,
14 BellSouth might like. Someone from, 14 moreover, the commission concluded that
15 perhaps, KMC's access cost management 15 audits will not be routine practice but
16 group that would help to the extent -- 16 will only be undertaken when the incumbent
17 I'm sorry, not the access cost management 17 LEC has a concern that a requesting
18 group but the subscriber billing group 18 camier has not met the criteria for
19 that might be able to help assess any 19 providing a significant amount of local
20 customer-related usage questions or 20 exchange service,
21 concemns that were needed in order to 21 Let me make sure I didn't read --
2 address the scope of the audit. 1 might 22 okay.
23 also have to produce someone from my legal 23 My apologies. I read you the old
24 group that says that here's this 24 vatic on the auditing prowisions.
25 customer’s contracts and here are the 25 Q. Okay.
Page 164 Page 166 {
1 types of services that this customer's 1 A. If you go to 626 — 626. It essentially ;
2 agreement allows It to utilize under its 2 says nearly the same, but in 626, the
3 oontracts, 3 commussion said that we condude that the
4 Depending on the scope of the 4 incumbent LECs should have a imited nght
5 audit, I may have to touch three groups in 5 to audit compliance with the qualifying
6 order to produce all of the information 6 service eligibility criteria.
7 necessary for BellSouth to be comfortable 7 In particular, we condude that
8 with the data that it gets and its ability 8 incumbent LECs may obtain and pay for an
9 to make its assertion as to whether or not 9 independent auditor to audit, on an annual
10 we're using services in compliance with 10 basis, compliance with the qualifying
11 our agreement. 11 service eligibility criteria. We condude

12 Q. Is it your belief that the audit should be
13 limited to the circuits that BellSouth

14 believes are not in compliance based

15 solely on the fact that you may have

16 resource issues if it's a full audit?

17 A Correct. Thatis pnmarily my concem.
18 Q. Is there anything in the TRO that provides
19 that BellSouth is only given the nght to
20 audit a subset of your drcuits - or, I

21 mean, of your EELs?

22 A. Ido believe that the TRO explicitly

23 says — and let me find it, if you don't

24 mind.

25 Q. Sure. And please refer to the paragraph
%

12 that an annual audit nght strikes the

13 appropriate balance, et cetera.

14 Q. Is there anything in there that suggests
15 that BellSouth is limited to only auditing
16 circuits that It Identified in a notice?

17 A. Let's be dear on a couple of things.

18 Q. Okay.

19 A. This provision speaks particularly to the
20 audit of EEL dircuits. So as an example,
21 I would expect that BellSouth's audit be
22 limited to EELs dircuits, so I would

23 expect that BellSouth's notice would be
24 spedific to EELs services. So that's one
25 hmitation in and of itself,
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1 And does the order speafically 1 report will condude whether the :
2 say that BellSouth can only audit the five 2 competitive LEC complied in all material
3 drcuits it believes causes a concern? 3 respects with the applicable service
4 No. But I will tell you as a practice, as 4 eligibility criteria. Consistent with the
5 an auditor, what we did is we used 5 auditing practices and such audits require
6 statistical sampling in order to limit 6 comphance testing designed by the
7 resource drains on our clients. And I did 7 independent auditor, which typically
8 this as an auditor with Arthur Anderson as 8 include an examination of a sample
9 well as with BeliSouth. So I would never 9 selected in accordance with the
10 go in and purport to audit every single 10 independent auditor's judgment.
1 element in an inventory of my dients 11 So while, again, the order doesn't
12 if -- unless the stabistical sample and 12 explicitly say BellSouth must identify six
13 the preliminary analysis that I did led me 13 arcuits it wants to audtt, it does
14 to conclude that there was some reason 14 specifically provide for the type of
15 that I needed to specifically audit a 15 auditing and matenality and resource
16 broader and more -- a more specific set 16 concerns and issues that I expressed by
17 of services. 17 stating that the audit should typically
18 So, agam, it's a resource Issue. 18 indude an examination of a sample
19 1 would not expect BellSouth, if I had 19 selected In accordance with the
20 2,000 EELs, to come in and audit 2,000 EEL 20 independent auditor's judgment.
21 arcuits. It's not reasonable or 21 Q. Sample of the entire universe of EELs -
22 practical from a‘business perspective. 22 A. Correct.
23 Arthur Anderson wouldn't come in - or if 23 Q. --1s that your understanding?
24 they were in business, or Coopers wouldn't 24 Are you aware If joint - other
25 come in or Deloitte wouldn't come (n and 25 Joint Petitioners in this proceeding have
) Page 168 Page 170
1 audit 2,000 arcuits, unless there was a 1 taken the position that BellSouth Is
2 reasonable belief that led them to 2 limited to auditing only those circults
3 condude that the full audit was 3 that it has reason to believe are not in
4 necessary. They would conduct statistical 4 compliance and not the sampling that
5 samples, . 5 you're referencing?
6 And if the statistical sample led 6 A. Ibelieve that our current agreement would
7 them to believe that a more detailed or 7 set forth those exact provisions.
3 more.expensive audit was necessary, then 8 Q. Are you aware of any Joint Petitioners in
9 they might go-further. So it's a matter 9 this arbitration proceeding, as it relates
10 of resources at the end of the day. 10 to this issue, have taken the position
11 Q. Is there anything in TRO that says that 11 that BellSouth's audit rights are hmited
12 BellSouth needs to identify specific 12 to those arcuits that it idenbfies in
13 audits it plans to drcuilt -- It wants to 13 the notice?
14 audit? 14 A, I believe that —- If I could have our
15 (PAUSE.) 15 exact reference that you're pointing to n
16 A. Again, just to be certain that I'm 16 the testimony.
17 addressing your question. 1 want to make 17 Q. I'm not saying It's on the testimony.
18 It dear that what the audit provisions 18 A. Oh, okay.
19 under the Tnennial Review provide for are 19 Q. I'm asking, are you aware of that?
20 as follows: In terms of assessing the 20 A. I'm not sure where that perception Is
21 matenality, the order says that - in 21 being denved from. Is It being denved
22 paragraph 626, we know that because of the 22 from — You're saying it's not being
23 concept of matenal — because of the 23 derived from testimony?
24 concept, the matenality governs this type 24 Q. I'm just asking, are you aware? Yes or
25 of audit. The independent auditor's 25

- ——
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1 A. Could you repeat your question? 1 A. Couldyou - i
2 Q. Are you aware of any Joint Petitioner in 2 Q. Iasked you, are you aware of any Joint
3 this proceeding, as it relates to this 3 Petitioner who has taken the position that
4 issue in the arbitration for the future 4 BellSouth cannot audit any circuits other
5 agreement, has taken the position that 5 than those that it identified in the
6 BellSouth's audit rights are strictly 6 notice? Yes or no?
7 limited to arcuits that It identifies in 7 A. I'm not aware of that.
8 the notice? 8 Q. Allright. And it's also your opinion
9 A. It's my understanding that the Joint 9 that your proposal in this proceeding Is
10 Petitioners have taken the position that 10 identical to conducting a random sampling
11 we'd like to have spedific circuits 11 of the entire universe of EELs as the body
12 identified In the scope of the notice so 12 of circuits that would be audited?
13 that we can properly prepare resources and 13 MR. CAMPEN: Objection to form. 1
14 documentation necessary to assist 14 don't believe that's her testimony.
15 BellSouth with its request to audit. 15 Q. Is it your testimony that the sampling
16 . If Bellsouth would like to, as a 16 that you've talked about, about in your
17 result of Its inttial audit, expand the 17 expenience how it's done to get an
18 scope of its audit to ottier circuits, it 18 understanding of what should be audited,
19 is my understanding that Joint Petitioners 19 is 1dentical ta the process and procedures
20 would comply with a subsequent request for 20 that you're recommending In this
21 BeliSouth to expand its audit. 21 arbitration proceeding?
22 But, again, the focus is on being 22 A. It's my testimony that, as I just noted,
23 able to prepare and to property 23 that that's one method for producing a
24 accommodate the resources and the data 24 list of specific services subsequent to
25 requested. And the way that we can do 25 the audit. BellSouth could -- if it had
Page 172 Page 174 |
1 that — and I did this as an auditor even 1 other reason to identify spedific circuits t
2 at Arthur Anderson, once we got the scope 2 it would like to audit, produce its hist
3 of the engagement down, I wouldn't just 3 some other way.
4 walk into my dient's office and say, give 4 The point is that we need to
5 me all the 'data, I'd go in and say, : 5 understand specifically what BellSouth
6 here's my statistical sample. As a 6 wants in order to produce data to
7 result, I've dedided, given this 7 accommodate BellSouth's request. A vague,
8 population size, It's safe for me to do a 8 ambiguous audit request doesn't help
9 sampling of 1 percent of the widgets. 9 BellSouth and It doesn't help us because
10 Based on the 1 percent of the widgets as 10 it doesn't help us produce the resources
11 my population size, I've run a query and 11 and data that are necessary for you to
12 I've produced these random 1 percent 12 conduct your audit.
13 widgets. Would you please produce all 13 In fadt, it would be inefficient,
14 data records and other information for 14 as 1t would require us spending time
15 these specific widgets I've identified via 15 randomly sorting through information
16 my random sample so that I can audit 16 throughout the process rather than helping
17 them? 17 us to organize and focus.
18 And that's no different than what 18 Q. Is it your teshmony that a notice
19 we've requested. We just want to know 19 provision stating that BellSouth has cause
20 which spedific dircuits you want to audit 20 without identifying particular arcuits
21 so that we can properly provide you 21 but conducting a random sample of the
22 records and resources to conduct your 22 universe of arcuits for the audit would
23 audt 23 beinsufficent?
24 Q. With all due respect, Ms Johnson, you did 24 A. 1t would be insufficient to allow me to
25 not answer my question. 25 actually schedule your audit without
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1 knowing more specifically the size of your 1 project management. In order to truly
2 random sampling, the arcuits that you 2 assign resources and to make sure that we
3 want to sample. I'm not sure if you 3 can support the audit, it's absolutely
4 understand that KMC provides service in 17 4 imperative that you manage the scope of
S states on a facilities-based perspective. 5 the engagement.
6 We are not centralized. We have services 6 Q. How long would an audit take, in your
7 and employees in 35 cities, so ---and all’ 7 mind, of auditing KMC's EELs?
8 of those records are not mechanized. So 8 MR. CAMPEN: Objection to the
9 without me actually having - at least 9 form.
10 working through 1t and the planning and 10 A. It depends on how many arcuits and the
. 11 scheduling process with BellSouth, having 11 scope of the audit.
12 specific information to be able to 12 Q. Let's take all of KMC's EELs. How long
13 identify specific circuits, I cannot 13 would that take?
14 guarantee that I'll be able to produce 14 A. Okay. Let's say theoretically that
15 information that is necessary for you to 15 BellSouth wanted to audit KMC's EELs
16 conduct your audit, because 1 may actually 16 because you believe that we don't qualify
17 physically have to go to cities to recover 17 under the self-certification parameters we
18 Information that is manually on file. 18 set forth. And (f -- we generally
19 In fact, that was one of our 19 certify that we are the primary local
20 challenges in responding to discovery 20 service provider for the end user. If all
21 requests in the context of the Tnennial 21 you wanted to see in the scope of your
22 Review. We had to physically go to aities 22 audit in order to complete your audit test
23 to produce physical papers. We don't have 23 was an LOA from a customer that says, yes,
24 an expansive, sophisticated, mechanized 24 T'm going to sigh up for — KMC as my
25 way to produce all information. I wish we 25 pnmary local provider, that could take a
Page 176 Page 178 J
1 did. So, again, identifying specific 1 week because 1 could pull all the papers
2 arcuits helps us make the process more 2 -- depending on what else is going on in
3 effective. 3 the business, we could locate all the LOAs
U 4 Q. And it's your opinion that the audit 4 and produce those for BeliSouth, if that's
5 should be limited to those speafic 5 all you wanted to see in the scope of your
6 drcuits Identified; correct? 6 audit.
7 A, Your Initial audtt should be, correct. 7 But If BellSouth's audit test
! 8 Q. Even though, In your expenience, an audit, 8 dictated that it needed to see the LOA,
9 if I understand you correctly, is 9 uses on the customer's records and files,
10 conducted pursuant to any - or the scope 10 switch recordings to make sure that the
i1 of the audit is conducted after performing 11 usage on the customer's records and files
12 a sample of the universe to determine what 12 matched, switch recordings, you know, and
- 13 percentage of the universe you need to 13 physical circuit layouts to make sure that
14 actually review to get a full assessment 14 the customer was really at an end-user
15 of compliance or non-compliance? 15 premise and do some 911 testing to make
16 A. And as 1 noted, if I, in the scope of my 16 sure that the arcuit was, indeed, capable
17 initial assessment, determined, based on’ 17 of providing 911, that type of audit could
18 my first review, that I needed to conduct 18 take 60 days, depending on scheduling and
19 further analysis, I would go back and 19 customer availability.
20 revise scope and advise my dient that I 20 Again, that's why it's important
21 needed additional information, which would 21 for us to understand the scope of the
22 allow them to assign additional resources, 22 test, the scope of what you want to get
23 which would allow us to reset the scope of 23 accomphished, so that we can properly
. 24 that particular portion of the audit. 24 respond, because depending on what
25 It's really just - It's basic BeliSouth believes is its test to assert
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1 whether or not we're complying or not 1 A. The commission says that the standard L
g 2 complying, different requirements are 2 accounting and auditing principle should
3 going to be made of KMC and KMC's 3 be used.
4 resources. ; | 4 Q. Asan auditor, what is that? Do you know?
5 Q. If KMC - BellSouth determines and the 5 A. Samples.
6 auditor determines that after review of 6 Q. And what percentage do you think
7 the initial dircuits identified that there 7 warrants —
8 needs to be a more robust audit, would KMC 8 A. Itdepends on the sample size. It depends
9 object to that audit going forward, that 9 on the Initial size. I mean, it's all
10 second audit? ’ 10 statistical.
11 A. I'm not sure -- When you say, would we 11 Q. Okay.
12 object -- 12 A. Itdepends on the --
13 Q. Would KMC oppose an auditor's decision to 13 Q. Give me a range.
14 expand the scope of the inibial audit? 14 A. - confidence level that you want to reach

15 A. Are you asking would we comply with it or 15 with regard to the result. It depends
16 would we — when you say object, I'm not 16 again -
17 sure - 17 Q. So there are instances where the auditor
18 'Q. Okay. Would you refuse - Would you |18 selects a -- strike that.
19 refuse for the audit to be expanded 119 Let's take your proposal and play
20 pursuant to an auditor's request that the 20 it out, BellSouth -- You win on this
21 scope of the audit be expanded? 21 1ssue. BellSouth nobfies you of the
22 A. The reason I'm hesitating to answer your 22 individual aircuits that it wants to
23 question 1s that it 1sn't specific, 23 audit, okay?
24 meaning that if BellSouth asks us to 24 In that Instance, there isn't a
25 expand the scope of the audit, we would 25 sample being done because BellSouth is
: Page 180 Page 182 L
1 need to go and evaluate, just as we did 1 Iimited to auditing only those audits —- ;
2 inially, the resources required, the 2 only those circuits, whatever percentage
3 timing. N that may be, of the universe in its
4 I wouldn't expect BeliSouth to 4 audit.
5 tell me that it needs to evaluate ten 5 A. Yeah.
-6 drcuits, for me to produce the data and 6 Q. So - And the auditor -- the independent
7 resources to assist BellSouth in auditing 7 audrtor determines that after its review
8 ten dreults, and to expect that that was 8 of these ten arcuits that. there needs to
9 going to take two days. And for BellSouth 9 be an addibional audit done of the enbrre
10 on the second day to say, we're going to 10 universe.
11 expand the schedule of this audit, KMC. 11 What would be the standard to
12 It's going to take 30 days and I'm going 12 which KMC would not object to the auditor
13 to audit a thousand arcuits and for me 13 applying to determine whether an
14 to - and for BellSouth to expect me to 14 additional audit needs to be done?
15 say, okay, well, great, just stay around. 15 MR. CAMPEN: Object as to form.
16-  Of course I'd have to have adequate time 16 A. GAAP. The independent certified
17 to evaluate the scope, timing, and 17 professional accountants are going to be
18 résources necessary to accommodate your 18 conducting their audit according to the
19  expanded request. "119  AICPA rules, the GAAP, so - I'm not
20 Q. Who would determine, in your mind, whether 20 practiang as a CPA.
21 or not the audit should be expanded to 21 Q. Sure.
22 indude additional dircuits. 22 A. So whatever those rules are in 2004 would
23 A. The independent auditor. 23 set the standards for whether or not that
24 Q. And what standard do you think should be 24 auditor should, in his independent
25 used? 125 assessment, move forward and expand the

T
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I Page 183 Page 185 B
1 scope of his audit. 1 BellSouth had a concemn about speaific :
2 Q. And do you think that by limiting the 2 arcuits, BellSouth would identfy them.
3 intbial scope of the audit to those 3 The auditor would audit compliance only.
4 circuits that BellSouth identified somehow 4 And if those circuits were found to be
5 excuses or modifies those GAAP standards? 5 non-compliant, then the pricing would be
6 A. Actually, I think that if BeliSouth has 6 adjusted as set forth in paragraph 627 of
7 concern that causes them to focus in on a 7 the Tniennial Review, I think that's the
8 specific subset of circuits and it is 8 most efficient process.
9 those circuits that the initial audit is 9 You asked the question better off
10 conducted as a result of, It could skew 10 or not better off.
11 the statistical result. 11 Q. Sure.
12 For example, if BellSouth's 12 A Itiswhatitis. We believe we comply,
13 concem is based on ten arcuits and it 13 SO... .
14 had reasonable cause to have concemn about 14 Q. You would agree with me that by starting
15 those ten arcuits, and let's just say In 15 with identified circuits as the floor or
16 this case BellSouth's concern was well 16 the base for the audit may skew the
17 founded and all ten circuits were indeed 17 percentage of non-compliance as it relates
18 non-comphant, it could look ke a 18 to the entire universe?
19 hundred percent then of the circuits might 19 A. Itmay.
20 be non-complaint because that's the 20 Q. Okay. And if BellSouth selects an auditor
21 statisbcal result. 21 that is AICPA compliant, why does KMC have
22 But, remember, you're not using a 22 concern about the Independentness of the
23 random sample. T'm sure that the auditor, 23 auditor?
24 in his iIndependent assessment, would 24 A. Because tt's like selecting an attomey.
25 adjust for the fact that the mitial test 25 Attorneys generally are bound by
Page 184 Page 186
1 group was not one that was randomly 1 professional ethic standards. And if you
2 chosen. 2 ask any attomey to consuit, he's going to
3 Q. Sodo you think KMC would be better off by 3 tell you he's going to comply with the
4 simply allowing the auditor to conduct a 4 ethical profession of his craft.
5 random sample of all of the dircuits? 5 Accountants are no different. Each of
6 A. When you say better off, KMC believes it 6 them believes and endeavors to be
7 complies with the standard set for use for 7 Independent in their assessment and their
8 EELs. So KMC believes that, regardless of 8 issuance of thelr opinions as It relates
9 the methodology chosen to conduct the 9 to professional matters in thelir field.
10 audit, KMC dircuits will pass the 10 But the fact Is that there may, in fact,
11 compliance test, 11 be conflicts.
12. Q. And I'm sure that may be the case, but my 12 So if I went to — I can't think
13 question to you is, do you believe that 13 of a law firm that BellSouth uses as
14 @ - under your proposal about a second 14 outside counsel — but if I went to
15 audit being conducted pursuant to the 15 BellSouth's outside counsel to ask
16 results of the audit of particulariy 16 BellSouth's outside counsel to handle a
17 identified circuits that there may be an 17 litigation matter for me, that attorney,
18 ° instance or possibility that they would be 18 as a professional Individual, as a member
19 less likely, the result of a second audit 19 of the bar, would certainly think that he
20 or an additional audit If, in fact, the 20 could represent me judidiously and
21 original audit was based upon a sample of 21 ethically without causing concern for his
22 the entire universe rather than on 22 craft. However, the fact is, is
23 identified circuits? 23 ultimately he also represents BellSouth
24 A, Well, what KMC actually believes is that 24 and there is a conflict of interest that
25 the most effident process is that If 25 may arise. So that independent also needs
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Page 187 Page 189 §
1 toinclude for potential for conflict. 1 provision in the TRO that says that there
2 And as an sample, If an auditor 2 needs to be mutual agreement on a
3 such as Deloitte asked KMC, can I conduct 3 selection of the auditor?
4  this EELs audit at BellSouth's request, If 4 A. I'd like to draw your attention to
5 Deloitte was also the accounting firm that 5 paragraph 625 of the Triennial Review.
6 conducted my audit of my finandials and 6 Q. Okay.
7 induded in that audit somehow overall 7 A. Where the commission says, for threshold
8 compliance testing which would presume to 8 matter, we set forth basic principles
9 encapsulate some of the issues which might 9 regarding our carrier's nghts to be
10 be at issue In BellSouth’s audit, Deloitte 10 undertaken and defend against audits.
11 might have a conflict because -- not that 11 However, we recognize that the details
12 they're not independent, it's just they've 12 surrounding the implementation of these
13 got a conflict because they've given an 13 audits may be specific to related
14 opinion on a matter as it relates directly 14 provisions of interconnection agreement or
15 or indirectly to the issue that BellSouth 15 to the fact of a particular audit and that
16 has asked it to evaluate. So we have to 16 the states are in a better position to
17 couple the concept of Independence and the 17 address that implementation.
18 conflict issue into assess that 18 For example, to the extent that
19 independence. 19 the parties dispute the definition of an
20 Again, though they're bound by 20 independent auditor and whether a given
21 their ethical standards and the code set 21 party satisfies the test for independence,
22 for in the AICPA, if Deloitte represents 22 the more appropnate forum for this
23 BellSouth in the same way in those other 23 determination I1s a state commission.
24 . financial-related matters and audits for 24 So 1 believe that the FCC
25 BellSouth, it might have a reason when 25 antcipates that we should agree as to
Page 188 Page 190
1 it's doing EELs audits for BellSouth to 1 whether a particular auditor is i
2 make sure that those EEL audits reflect 2 Independent. And to the extent that we
3 what they said in their audit on 3 don't mutually agree, It was the FCC's
4 BellSouth's financials, And, yes, they're 4 intent to have those issues resolved by N
5 bound to ethical standards, but I just see 5 the state commission.
6 that as a conflict that —- that — you 6 Q. Okay. Would you agree with me, simply
7 know, that overrides their independence or 7 because one portion of an accounting firm
8 ability to be independent, so... 8 may or may not have done work for one of
9 Q. Would you agree with me that it is the 9 the companies participating in the audit,
10 obligation of the auditor to determine 10 does not necessarily create a conflict of
11 whether or not there would be a confitct? 11 interest?
12 A. No. Ibelieve it's the partses’ mutual 12 A. Ido agree that a, quote, unquote, Chinese
13 agreement that determines whether or not 13 wall can be drawn in matters.
14 an auditor Is confiicted and, therefore, 14 Q. Okay. And can you also agree with me that
15 Is not able to be independent. 15 if KMC has concemns about the
16 Q. Soyou're saying, regardiess of whether 16 independentness of an auditor that he can
17 the auditor complies with AICPA standards 17 raise those concerns dunng or after the
18 and asserts that there is no conflict of 18 audit?
19 interest and asserts that he or she can be 19 A. What1 actually believe that the order
20 independent, you believe that there still 20 allows for 1s for us to agree in advance.
21 needs to be a mutual agreement of the 21 And I believe that surely if the reason
22 parties regarding a selection of the 22 that it's important for an auditor to be
23 auditor? 23 independent is so that my nghts or your
24 A, Ido. 24 nghts aren't harmed, then to allow an
25 Q. Is there any paragraph in the TRO or 25 auditor that Is not iIndependent to move
e e o =SS R ———
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| Page 191 Page 193 g
1 forward with an audit Is a waste of our 1 Q. Do you know why KMC s requesting DSL
2 resources. And it also subjects me to 2 transport in this proceeding?
3 risk and harm unnecessarily. So I believe 3 A. Ibelieve that KMC's request Is primarily
4 it 1s important and critical that the 4 and, first of all, that KMC's customers -
5 parties mutually agree or that the 5 KMC's voice customers be allowed to
6 commission decide, 1n the absence of 6 continue as BellSouth DSL customers in the
7 mutual agreement as to the independence of 7 event that they should choose to do so.
8 an auditor before the audit proceeds so 8 Q. Does KMC have any voice customers today
9 that no party i1s harmed unnecessarily. 9 who are receiving BellSouth FastAccess
10 Q. And would you agree with me that a 10 DsL?
11 disagreement over the independentness of 11 A. I am not sure, because for some long
12 an auditor could result in a delay of the 12 period of time BellSouth would not allow
13 audit? 13 for KMC to -- for a customer to port its
14 A, Itcould. The parties could negotiate on 14 service to KMC and continue to maintain
15 as to what constitutes an independent 15 BellSouth's DSL service.
16 auditor. They could negotiate language 16 Q. Based upon the type of customer that you
17 around that exact point. 17 are marketing to, do you believe that
18 Q. And you believe that agreeing to an 18 those customers would have FastAccess
19 auditor that complies with the applicable 19 service for their intemet service?
20 standards 1s not sufficient in your mind? 20 A. It's posstble.
21 A. I believe that the word independent was 21 Q. What percentage of your customers retain
122 left lower case for a reason in the 22 or obtain data services that are not
123 Tnennial Review. And that's because it 23 dedicated services?
24 did leave It to the parties to assess what 24 A. I'm not sure as to the exact percentage.
25 an independent auditor is. 25 Q. 'And does KMC offer a DSL product for its
Page 192 Page 194
1 Q. No, I'm asking you. Specifically in our 1 customers? :
2 agreement, we agree that the auditor will 2 A, KMC does not offer a DSL product for its
3 be AICPA comphant. 3 customers.
4 -A. Ibelieve that in and of itself 1s not 4 Q. And has KMC amended its agreement in
5 sufficent. 5 either Florida, Georgia, or Kentucky
6 Q. Sowhat additional safe guards would you 6 to’— and when I say "agreement”, the
7 like to see In the language? 7 current agreement - to allow for the
8 A. Ihaven't given it thought, but I'd like 8 provision of BellSouth's FastAccess
9 to discuss it with the Joint Pettioners, 9 service over UNE facilities?
10 and perhaps we could work through 1t as, 10 A. Not that I am aware of. We were going to
11 you know, we continue to work through 11 incdude thase provisions in our
12 issues with BellSouth. 12 replacement agreement.
13 MR. MEZA: Okay. Let us take a 13 Q. What's a replacement agreement?
14 break. 14 A. The one that we're negotiating and
15 (RECESS.) 15 arbitrating now.
16 BY MR. MEZA: 16 Q. Todate, you have not though amended --
17 Q. Ms. Johnson, what 1s your understanding of 17 A. Todate.
18 DSL transport? 18 Q. - your current agreement?
19 A It's the transport portion of a DSL 19 Is it fair to say that KMC does
20 arcuit used to provide DSL services to a 20 not include in its business plan the
21 switch, 21 provision of voice services without data
22 Q. Can you explain to me how that would work? 22 services?
23 A. No. 23 A. No.
24 Q. Why not? 24 Q. It's not fair to say?
25 A I'm not an engineer. 25 A No.
g Y - S e e i e ettt
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1 Q. You have customers that retain solely 1 make sure that I -
2 voice services with you? 2 Q. Sure. I want to make sure you're
3 A Yes. 3 absolutely dear.
4 Q. And do you have customers that retain or 4 A. The question's whether KMC's standalone
5 have data services with another company 5 volce pricing to its customers Is higher
6 while having voice services with you? 6 than KMC's price for bundled data and
7 A. Iam not certain. 7 voice services?
8 Q. Does KMC offer bundles -- 8 Q. The voice component of the bundled
9 A Yes. 9 service.
10 Q. --that indude voice service and data 10 A. I'would not be able to compare those two
11 services? 11 numbers because it's a bundled price, so 1
12 A Yes. 12 would only be able to compare the
13 Q. What Is your understanding of the 13 unbundled price to the bundled price.
14 marketing or the attractiveness of a 14 Q. What if you -- What if - Can you
15 bundle for the consumer? 15 compare the unbundled price of data and
16 A. One-stop shopping. 16 the unbundled price of voice versus the
17 Q. Are you aware If there are discounts 17 bundied pnice of data and voice?
18 associated with services when they're 18 A. Yes.
19 combined with a bundle? 19 Q. And what is that?
20 A. Generally, yes. 20 A. Idon't have those numbers with me,
21 Q. That when you pnce them out individually, 21 but —~
22 the services that are in the bundle, 22 Q. Whatis your -
23 they're generally more expensive? 23 A. - that would be —-
24 A. Yes, 24 Q. What s your understanding of what that
25 Q. And does KMC comport to that general price 25 result will likely be?
Page 196 Page 198 |
1 reduction for bundled services versus 1 A, The result would likely be that the i
2 standalone products? 2 bundled pncing - the two parts would be
3 A It's likely. 3 greater than the bundled whole.
4 Q. Do you know for sure? 4 Q. So the bundle would be cheaper than the
5 A. Idon't know for sure. 1haven't compared 5 standalone?
6 the pnang. 6 A. The bundle would be cheaper than the
7 Q. In your opinion,-do you think a KMC 7 purchase of two standalone purchases.
8 customer, if it does want DSL or intemet 8 Q. Okay. What is your understanding of CNAM
9 service provided by another company that 9 dipping?
10 the voice service, would be more or less 10 A. Idon't believe that's my issue.
11 expensive if KMC also provided the data 11 Q. No? Isitnot? You're nght. My
12 service? 12 apologies. You're right.
13 A. Your question presumes it's bundied, so 13 Let's try again. Do you believe
14 the services would be packaged as a 14 that KMC 1s originating traffic that's
15 bundle. 15  being terminated by an ICO?
16 Q. My question does not presume it's 16 A. Yes.
17 bundled. My question is that, presume 17 Q. Do you have any understanding as to the
18 that one of your customers has voice 18 volume of traffic that KMC is originating
19 service with you and data services with 19 and that is being terminated by an 1CO?
20 another company. Do you believe that the 20 A. Generally.
21 voice services that you are providing are 21 Q. And what is your understanding?
22 more expensive than the price it would be 22 A. It's no more than maybe 10 percent of the
23 if tﬁe customer was purchasing a bundie, a 23 traffic that we exchange with BeliSouth.
24 voice-data bundle from KMC? 24 Q. Are ICOs currently biling KMC for
25 A. Doyoumind if] restate your question to 25 terminating thelr traffic?
R e e T e — - ST e e . .
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"1 A. Some ICOs. 1 Q. Okay. :
2 Q. Which one? 2 A. Italso varies. I mean, direct connect to
3 A Sprint. 3 Sprint in some places but not in others or
4 Q. Where? 4 Concord in some and not in others. The
5 A. I'mean, throughout. I mean, we have 5 traffic does not justify direct
6 services throughout the United States. 6 connection.
7 Q. So you have interconnection agreements 7 Q. For those states in which you use
8 with Sprint as an ICO? 8 BellSouth's transiting function to get
9 A. Yes. - . 19 your traffic to the 1CO, does the
10 Q. And do you have interconnection agreements 10 agreement that you have with the ICO
11 with CenturyTel? |11 address those types of calls?
12 A. Right. ’ 12 A. In the states where KMC has a traffic
13 Q. Any other ICOs? 13 exchange agreement with an ICO and traffic
14 A. Valor. 14 between the parties is exchanged via
15 Q. Any others? 15 transit arrangement with BellSouth, does
16 _ A. Alltel. 16 our agreement address that transit
17 .Q. You have an interconnection agreement with - 17 arrangement?
18 Valor and Alitel? 18 Q. Yes.
19 A. (Witness nods head up and down.) 19 A. Itdoes.
20 Q. Any others? 20 Q. Okay. And how does it address it?
21 A. Mid-Plains TDS. 21 A. We each take responsibility to pay
22 Q. In BellSouth's region, I mean. 22 BellSouth for transiting services,
23 A, Oh, I'm sorry. 23 depending on whether we originate or
24 Q. Let me narrow it down. 24 terminate the call.
25 A I'msomy. 25 Q. Soif a KMC end user originates a call
Page 200 Page 202
1 1 Q. It's okay. 1 that's terminated by Sprint ICO and the
2 A, Concord Telephone. 12 call is transited to Sprint by BellSouth,
3 Q. Any others? 3 who would pay Sprint the charters
4 A. There may be others, but I just cannot 4 assodiated with terminating that call?
5 remember them all offhand. 5 A. KMCwould.
6 Q. In each of those ICOs, you have an | 6 Q. And Sprint is able to identify calls that
7 interconnection agreement with those 1COs; |7 you onginate that are transited by
8 is that correct? 8 BellSouth?
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I Page 199 Page 201
"1 A. Some ICOs. 1 Q. Okay. :
2 Q. Which one? 2 A. Italsovanes. I mean, direct connect to
3 A. Sprint. 3 Sprint in some places but not in others or
- 4 Q. Where? 4 Concord in some and not In others. The
5 A. I'mean, throughout. I mean, we have 5 traffic does not justify direct
6 services throughout the United States. 6 connection.
7 Q. So you have interconnection agreements 7 Q. For those states in which you use
8 - with Sprint as an 1CO? 8 BellSouth's transiting function to get
9 A. Yes. . . 9 your traffic to the 1CO, does the
10 Q. And do you have interconnection agreements 10 agreement that you have with the ICO
11 with CenturyTel? 11 address those types of calls?
12 A. Right. 12 A, In the states where KMC has a traffic
13 Q. Any other 1COs? 13 exchange agreement with an ICO and traffic
14 A. Valor. 14 between the parties is exchanged via
15 Q. Any others? 15 transit arrangement with BellSouth, does
16 . A. Alltel. 16 our agreement address that transit
- 17 Q. You have an interconnection agreement with ° 17 arrangement?
18 Valor and Alltel? 18 Q. Yes.
19 A. (Witness nods head up and down.) 19~ A. It does. .
20 Q. Any others? 20 Q. Okay. And how does it address it? *
21 A. Mid-Plains TDS. 21 A. We each take responsibility to pay
22 Q. In BellSouth's region, I mean. 22 BellSouth for transiting services,
23 A. Oh, I'm sormy. 23 depending on whether we originate or
24 Q. Let me narrow it down. 24 terminate the call.
25 A. I'msorry. 25 Q. Soif a KMC end user originates a call
-~ - - - !
‘ Page 200 Page 202 §
1 Q. It's okay. 1 that's terminated by Sprint ICO and the i
2 A, Concord Telephone. 2 call is transited to Sprint by BellSouth,
3 Q. Any others? 3 who would pay Sprint the charters
| 4 A. There may be others, but I Just cannot 4 assodiated with terminating that call?
i 5 remember them all offhand. 5 A. KMCwould.
6 Q. In each of those ICOs, you have an 6 Q. And Sprint Is able to identfy calls that
7 interconnection agreement with those 1COs; 7 you onginate that are transited by
8 1s that correct? 8 BellSouth?
9 A Traffic exchange agreement. 9 A. Iam not sure whether Sprint can or
10 Q. And what's the difference between an 10 cannot. It varies by carrier. For
11 interconnection agreement and a traffic 11 example, with Qwest, we use records
12 exchange agreement?. 12 provided by Qwest to identify third
13 A. The interconnection -agreement offer 251 13 parties that we may have terminated
14 obligations for unbundling, collocation, 14 traffic to and to adjust the third-party
15 resale of services, pole attachments, and 15 billing so we can do — dean up the
16 other conditions. The traffic exchange 16 balance between KMC and Qwest and then
17 agreements only govern the interconnection 17 work through billing arrangements with
18 and exchange traffic obligations, It 18 those other camers. So it vanes by
-119 would basically be the attachment 3 items. 19 camer,
20 Q. And are you interconnecting directly with 20 Q. Do you understand that, for the most part,
21 these ICOs, or are you - or Is BellSouth 21 whether or not the ICO determines the
22 transiting new traffic to these 1COs? 22 minutes of use that it terminates or does
23 A. In some cases, we interconnect directly. 23 the CLEC or KMC in this instance in - i
24 Q. And can you identify those? 24 from the ICO that these are the minutes I
25 A. Not offhand. 25 sent through BeliSouth to you? ;
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Page 207 Page 209 §
1 Commission over an intercarrier | 1 Q. I think you misunderstood my question. I
2 compensation arrangement that were 12 asked you not whether direct connection 1s
3 probably over a decade old and were still 13 the remedy, but whether billing
4 in force and BellSouth no longer wanted to 14 arrangements between the ICO and the CLEC
5 honor and be — the crux of those 15 Is the solution that should be achieved so
6 arrangements Included intercarrier ‘16 that BellSouth is not a party to your
7 compensation obligations that BellSouth 17 billing each other. I mean, don't you
8 would have to these ICOs -- excuse me, 8 think that's a reasonable solution?
9 with regard to traffic terminated to other 9 A. There's definitely a logic to that as an
10 third parties. ) 110 option. It's fundamentally difficult to
11 And I believe as well that there 411 implement because, again, you have to
12 was a settlement discussion as a way to 112 negotiate multiple agreements with
13 resolve this complaint raised as between 1113 carriers that we ~ you know, so it would
14 the ICOs and BellSouth, but the CLECs were ‘114 take time to implement, but I think that's
15 not a part of that settlement discussion, 15 one of the 1ssues before the commission
16 and it would be difficult to bind the 16 now; and that 1s, should these
17 CLECs to be obhigated to pay either 17 obligations — should there be a
18 BellSouth or the ICOs based on terms and 18 requirement for direct for these billing
19 conditions that KMC - that the CLECs 19 arrangements to be established.
20 were not given an opportunity to provide 1120 Q. And KMC, by the fact that they've entered
21 or receive consideration for. 21 into several of them, it's pretty clear
22 So, you know, I think it would be ‘|22 that it s feasible; correct?
23 unreasonable to expect that the 23 A. Yeah. But you'll note, as many as we
24 commussion'’s intent was to hold CLECs 24 have, that we have over a hundred traffic
25 accountable for settlement arrangements 25 exchange agreements and interconnection
Page 208 Page 210 §
1 that were negotated based on give and 11 agreements and I still don't have one with ;
2 take between ICOs and BellSouth and not 2 everybody I exchange traffic with.
3 between 1COs, BellSouth, and the CLECs. 3 Q. You're not opposed to paying BellSouth
4 Q. Well, wouldn't thus all - wouldn't this 4 charges that it paild on your behalf for
5 problem go entirely away if the ICOs and 15 getting a call from you to an ICO, are
6 the CLECs would just have a — billing 6 you?
7 arrangements between themself as KMC does? 7 A. I'm not opposed to paying for services
8 A. In a perfect world, it might be ideal to 8 that the ICO rendered to me by terminating
9 have carriers direct connect, but the Act 9 my traffic as long as I agree that those
10 provides for interconnection, direct and 10 were valid. My number, my customer made
11 indirect. And it's not truly prachcal to 11 the call, I agree. 1 have the oppartunity
12 interconnect with every caimer that you 12 to review.
13 may provide service -- you know, that you 13 Q. And by the mere fact that ICO -- certain
14 may need to onginate or terminate traffic 14 ICOs and KMC are billing each other, even
15 to. |15 when BellSouth performs the transit
16 It would be unfair to consumers 16 funchon, wouldn't it be fair to say that
17 if, i order for KMC to provide 17 you have that ability to determine your
18 competitive service, I had to Interconnect . 118 calls and minutes?
19 with every single carner in that local "119 A. No. Actually, BellSouth -- that's one of
20 calling area directly. That could cause 120 the reasons we have the true up process
21 us to have to put up, you know, 121 with BellSouth today. BeliSouth proceeds
22 interconnections to 60 different 1122 us records in order to sort through that
23 camers. That's why I believe BellSouth, i px} 1CO billing and third-party billing or
24 as the incumbent, plays a critical role as 1 |24 third-party traffic, because we don't
25 a transit provider and -- ! 25 always know. We don't get adequate detail
e oo e : e = e
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I Page 203 Page 205 ¥
1 A. Could you repeat the question? 1 those settlement discussions have involved
2 Q. Sure. In determining pursuant to your 2 intercarner compensation obligations that
3 traffic exchange agreements the amounts 3 would not bind BeliSouth but would, in
4 that the ICO and KMC owe each other for 4 effect, bind the Joint Petitioners or
5  terminating each other's traffic, 1s it 5 other CLECs.
6  the terminating carrier that determines 6 So the request of the Joint
7 the minutes of use that were terminated or 7 Petitioners n the instant case 1s that
8 the onginating cammer determining the 8 they not be obligated to pay BeliSouth for
9 minutes of use that it sent to the carner 9 any amount that BellSouth has negotated a
10 to be terminated? . 10 settlement with another party and they
11 A, The terminating camer determines the 11 weren't a party to that settlement. And
12 minutes of use it 1s due compensation for 12 that's, I think, a reasonable request.
13 it. 13 Also, to the extent that the —
14 Q. Okay. Do you send bills to ICOs? 14 you know, again, the Joint Petitioners
15 A. Wedo. 15 have indicated that -- just as with KMC's
16 Q. Do you believe that BellSouth Is paying 16 settiement, where the law requires and
17 ICOs for traffic that you onginated but 17 allows for BellSouth to bill, it requires
18 that the ICO 1s billing BeliSouth because 18 the CLEC to pay as with primary toll
19 it doesn't know KMC was the onginator of 19 provider arrangements, they've agreed they
20 the call? 20 would pay BellSouth and BellSouth would
21 A. That, I am notsure’about. I know thatin 21 pay them. And they're willing and
22 some arrangements, such as the primary 22 agreeable to follow and comply with the
23 toll provider arrangements, the law 23 law.
24 provides that BellSouth would be basically 24 The distinction, again, is they
25 the billing intermediary between the 1CO 25 need an opportunity -- just as they would
Page 204 Page 206 §
1 and the CLEC. 1 with BellSouth's direct billing to them, .
2 Q. And does - in that instance, does KMC 2 we need an opportunity to be able to audit
3 reimburse BellSouth for those charges 3 and dispute and raise disputes on those
4 imposed upan it by the 1CO? 4 bills.
5 A In arecent agreement, KMC and BellSouth 'S So if you look at the arrangement
6 agreed that BeliSouth would reimburse KMC 6 that KMC came to with BellSouth, it
7 and that KMC would reimburse BellSouth for 7 provides for that. We actually have in
8 those calls under pnmary toll provider 8 court in ORP for the billing for primary
9 arrangements. 9 bill provider and for ORP between
10 Q. So as far as KMC Is concerned, Is Issue 63 10 BeilSouth and KMC. And I believe that the
11 still an issue In this arbitration? 11 Joint Petitioners' request is asking, not
12 A Yes. The reason that issue 63 continues 12 in the exact same words, but for those
13 to be an issue in the arbitration s, 13 same baslic, fundamental pnnciples, the
14 first and foremost, we're all Joint 14 right to only have to pay when the law
15 Petitioners. But the distinction between 15 requires that they pay; the right to be
16 the request and this arbitration Is -- 16 able to audit and ralse disputes in a
17 and the terms agreed in our settlement on 17 timely manner; and, also, the right to not
18 the issue is that in this arbitration, the 18 be bound by terms and conditions in
19 Joint Petitioners have asked that they 19 settlement agreements that they weren't a
20 have an opportunity to negotiate those 20 party to.
21 services that they will pay for. 21 Q. What settlement agreements are you
22 And if I say it more dearly, the 22 referring to?
23 specfic point Is there have been 23 A. As an example in Georgia, the ICOs and
24 instances where BellSouth and ICOs have 24 BellSouth were - 1 think they've raised
25 partiapated in setdement discussions and 25 a complaint issue with the Georgia
\ 22 (Pages 203 to 206)
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I Page 207 Page 209
1 Commission over an intercarrier | 1 Q. Ithink you misunderstood my question. I
2 compensation arrangement that were ]2 asked you not whether direct connection is
3 probably over a decade old and were still 3 the remedy, but whether billing
4 in force and BellSouth no longer wanted to 4 arrangements between the ICO and the CLEC
5 honor and be - the crux of those 5 is the solution that should be achieved so
6 arrangements included intercarrier 6 that BellSouth is not a party to your
7 compensation obligations that BeliSouth 7 billing each other. I mean, don't you
8 would have to these ICOs -- excuse me, 8 think that's a reasonable solution?
9 with regard to traffic terminated to other 9 A. There's definitely a logic to that as an
10 third parties. T 10 option. It's fundamentally difficult to
11 And I believe as well that there 11 implement because, again, you have to
12 was a settlement discussion as a way to 12 negotiate multiple agreements with
13 resolve this complaint raised as between 13 carmers that we - you know, so it would
14 the ICOs and BellSouth, but the CLECs were 14 take time to implement, but 1 think that's
15 not a part of that settlement discussion, 15 one of the issues before the commission
16 and it would be difficult to bind the 16 now; and that is, should these
17 CLECs to be obligated to pay either 17 obligations — should there be a
18 BellSouth or the ICOs based on terms and 18 requirement for direct for these billing
19 conditions that KMC — that the CLECs 19 arrangements to be established.
20 were not given an opportunity to provide 20 Q. And KMC, by the fact that they've entered
21 or receive consideration for. 21 into several of them, It's pretty clear
22 So, you know, I think it would be 22 that it is feasible; correct?
23 unreasonable to expect that the 23 A. Yeah. But you'll note, as many as we
|24 commission's intent was to hold CLECs 24 have, that we have over a hundred traffic
25 accountable for settlement arrangements 25 exchange agreements and mnterconnection
Page 208 Page 210
1 that were negotiated based on give and 11 agreements and I stil don't have one with
2 take between ICOs and BellSouth and not ] 2 everybody I exchange traffic with.
3 between ICOs, BellSouth, and the CLECs. 3 Q. You're not opposed to paying BellSouth
4 Q. Well, wouldn't this all - wouldn't this 4 charges that it pald on your behalf for
5 problem go entirely away if the ICOs and s getting a call from you to an ICO, are
6 the CLECs would just have a — billing ‘16 you?
7 arrangements between themself as KMC does? 7 A. I'm not opposed to paying for services
8 A. Ina perfect world, It might be Ideal to 8 that the 1CO rendered to me by terminating
9 have carriers direct connect, but the Act 9 my traffic as long as I agree that those
10 provides for Interconnection, direct and 10 were valid. My number, my customer made
11 indirect. And it's not truly practical to 11 the call, 1 agree. I have the opportunity
12 Interconnect with every carner that you 12 to review.
13 may provide service -- you know, that you 13 Q. And by the mere fact that ICO -- certain
14 may need to originate or terminate traffic 14 1COs and KMC are billing each other, even
15 to. 115 when BellSouth performs the transit
16 It would be unfair to consumers 16 function, wouldn't it be fair to say that
17 If, n order for KMC to provide 17 you have that ability to determine your
18 competitive service, I had to interconnect 18 calls and minutes?
19 with every single carner in that local 19 A. No. Actugally, BeliSouth -~ that's one of
20 calling area directly. That could cause 20 the reasons we have the true up process
21 us to have to put up, you know, 21 with BellSouth today. BellSouth proceeds
22 interconnections to 60 different 22 us records in order to sort through that
23 camers, That's why I believe BellSouth, 23 1CO billing and third-party billing or
24 as the incumbent, plays a critical role as 24 third-party traffic, because we don't
25 a transit provider and -- 25 always know. We don't get adequate detail
% o = e
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l Page 211 Page 213 i
1 to determine, so we work with BellSouth, ‘| 1 A. ICO traffic, specifically. :
2 and that's one of the things we agreed to 2 Q. ICO traffic.
3 in our settlement. 3 A. Primary toll provider traffic and ORP
4 Q. Is KMC attempting to change the terms of 4 traffic,
5 the settlement as it relates to this new 5 Q. And you don't view continuing to litgate
6 agreement? 4 6 this Issue as a means to add terms to a
7 A. No. KMC agreed In the settlement to 7 settlement agreement?
8 implement those terms in the new 8 A. No. LikeI said, if there were provisions
9 agreement, 9 that resulted - as a result of this
10 Q. SoIguess I'm confused. If that's the j10 arbitration that conflicted with the terms
11 case, why isn't this issue settled with 11 of those settlement agreements — with
12 KMC? 12 the terms of the settlement agreement, we
13 A. See, remember, the issue is resolved as it 13 wouldn't be subject to them.
14 relates to KMC on a fundamental basis. 14 We wouldn't — For example, the
15 We've agreed, through the result of 15 Joint Petitioners have agreed to pay
16 compromise in our settlement agreement, 16 BeliSouth where the law requires them to.
17 that in primary toll provider and ORP 17 We've been a bit more specific in our
18 states, we would reach billing 18 settlement agreement. We've agreed to pay
19 arrangements that are not substantially 19 BellSouth for -- in instances of primary
20 different than the billing arrangements 20 toll provider arrangement set forth based
21 requested by the Joint Petitioners here. 21 on the speafic terms and on ORP
22 The fundamental issue that the Joint 22 arrangements based on specific terms.
23 Petitioners have asked for is that it not 23 Now, if the result of this
24 be obligated to pay any amounts that 24 arbitration sald that, oh, actually Joint
25 result in - that are the result of a 25 Petitioners changed their position, they
Page 212 Page 214
1 setlement agreement, 1 don't even want to pay BellSouth for
2 Q. Soit's your opinion you're not changing 2 third-party traffic, they believe that,
3 the terms of the settement agreement you 3 you know, BellSouth should pay and they
4 reached with BeliSouth by continuing to 4 shouldn't have to pay any amounts to
5 htgate, as far as KMC goes, this issue 5 BellSouth on behalf of third parties, that
6 1s in this arbitration? 6 would not apply to KMC., KMC's already
7 A. No. 7 explicitly agreed to pay BellSouth and
8 Q. Isityour opinion that if you obtain a 8 BellSouth to pay KMC and primary toll
9 ruling in this proceeding that it would ' 9 provider and ORP arrangement.
10 apply in addition to that which the 10 Now, we didn't address whether or
11 parties agreed to? 11 not if BellSouth went and settied
12 A Tothe extent it didn't confiict with what 12 something in a settlement agreement with
13 we've agreed to, it would apply. 13 an ICO, whether or not KMC would be
14 Q. Was it your understanding that BellSouth 14 subject to having to pay BellSouth amounts
15 agreed to implement -- or agreed to this 15 under setement agreements. So if the
16 settlement agreement such that additional 16 result of this arbitration Is that, under
17 terms could be raised or made applicable 17 a settlement agreement, it could not bind
18 to it pursuant to this arbitration 18 the Joint Pettioners to having to pay
19 proceeding? 19 BellSouth to terms under BellSouth's
20 A We didn't settle all of attachment 3. We 20 settlement agreement with third parhes,
21 settled spedific issues. 21 that was not one of the issues addressed
22 Q. And one of the issues you settled was how 22 in our settlement.
23 the parties would handle traffic transit 23 Q. Today, are you aware of any setlements
24 to-- by BellSouth to a third party 24 that BellSouth has with 1COs?
25 ongnated by KMC? 25 A. Iam not sure as to whether the terms of
. , 24 (Pages 211 to 214)
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1 the Georgia ICO arrangement are considered 1 extent that it's not set forth in the :
2 settlement agreement or contracts, 1 2 apphcable law as the primary toll
3 think they're considered contracts at this 3 provider plan and the ORP plan 1s to have
4 point, but I know that there is a 4 to pay BellSouth under a settlement
h S possibility that, as a result of the 5 arrangement.

6 libgation that's going on between 6 The other difference between the
7 BellSouth and the ICOs, that there could 7 Joint Petitioners’ request and the
8 be a settlement arrengement between 8 settlement agreement that KMC reached with
9 BellSouth and the ICOs, 9 BeflSouth 1s they want a bit more

10 Q. Are you aware of any other settiement? 10 discipline dispute process. We've agreed

11 A, No. I'm sure though that, just as the 11 to 3 true up process that works for each

12 Georgia ICOs have raised the concerns with 12 of our companies to do, this purportedly

13 these contracts with BellSouth, other ICOs 13 true up, and that's acceptable to KMC,

14 in Louistana or South Carohina may 14 The Joint Pebtioners have requested that

15 similarly raise concems. Some of the 15 they have an opportunity to have a more

16 ICOs in Georgia may also operate in those 16 speafic dispute process.

17 other states, 17 Q. And do you know what that specific dispute

18 Q. Today, if there are settlements, your 18 process is?

- 19 agreement with BellSouth, does it address 19 A. Yes. It's set forth in the testimony.

20 or does it segregate minutes terminated 20 Q. Do you agree with me that a settlement

21 pursuant to a settlement versus any other 21 agreement is a contract?

22 types of minutes? 22 A. Ido.

23 A, Actually, what it speafically talks to is 23 Q. Your favonte subject, the TIC. What is

24 minutes under the primary toll provider 24 your understanding of what a TIC is?

25 arrangement and under the ORP 25 A. My understanding is that a TIC is the

Page 216
arrangement. Those are not setlement
agreements, in my mind. Those are legal
obligations to pay ICOs, you know, so I
think that the agreement clearly purports
to support the law. We will agree to pay
BellSouth and BellSouth will pay us
consistent with applicable law under
pnimary toll provider arrangements and ORP
arrangements.

Q. Why hasn't KMC descnbed this settlement
in its testimony?
A. It's the setiement actually that
integrated into our interconnection
agreement, so I didn't see a need to
extrapolate the settlement in our
testimony.
Q. Are the Joint Petitioners willing to
accept the terms that KMC has entered into
with BellSouth to resolve this issue?
A. 1 think the Joint Petitioners believe that
the terms they've asked for are very
similar in many regards to the terms KMC
have settled on with that one exception
that I keep bringing, and that is they
don't want an additional burden to the

Page 218

market-based rate that BellSouth assesses
in addition to its tandem switching and
common transport transit charges to calls
that it terminates to third parties on
behalf of another party, another carrier.

Q. So can you describe how it works In the
call forward?

A. As an example, if KMC originated a call
that was destined for an end user of NuVox

10 and KMC and NuVox were not direct

11 connected and they utilized BellSouth's

12 transit service, KMC would send this call

13 to BellSouth's tandem. BellSouth would

14 bill to KMC a tandem swatching and common

15 transport rate element on a permit of use

16 basis assodiated with transiting that

17 call. BeliSouth would send that call to

18 NuVox for ulimate termination; and in

19 addition to the transit switch -- the

20 tandem switching and common transport

21 charge already assessed, BellSouth would

22 assess this tandem intermediary charge,

23 this TIC charge, as an additive for

24 providing transiting function.

25 Q. Why do you believe that services — or

WONOTNHAEWN =
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1 that the transit intermediary charge ' 1 Q. Do you know what that company does? !
2 should be priced at TELRIC? 2 A, They purport to provide tandem transiting
3 A. Because it's an interconnection function. 3 functions,
4 Q. Do you beleve that BellSouth is obligated 4 Q. Which is the same function BellSouth is
5 to - under the Act to transit your 5 providing to KMC?
6 traffic to another CLEC or another 6 A. Correct.
7 carrier? 7 Q. Do you know what Neutral Tandem charges?
/8 A. Well, I believe that that issue i1s not an 8 A. Idon't know for sure, but my recollection
9 Issue in this arbitrabion because 9 1s that it's free.
10 BellSouth has agreed, as it's done for the 10 Q. So what do you pay for or how does Neutral
11 last eight years, to provide a tandem 11 Tandem make money?
12 transit function. B 12 A, Idon't recall.
13 . Q. So your answer to my question would be 13 Q. Why do you believe it's free? And what
14 yes? ' 14 are you refernng is free?
15 A. Yes. 15 A. That there's no tandem intermediary
16 Q. Do you believe that BellSouth has a 251 16 charge, that they may charge a basic
17 obligation to transit your traffic to ‘117 ongination or termination charge.
18 another carrier? " 118 Q. So there's - they don't have a charge
19 A. Yes, and I know BellSouth may dispute 19 that's similar to the TIC. They've given
20 that. That is an issue, again, before the 20 you a composite charge or they have a
21 Georgia Public Service Commission in the 21 composite charge; is that right?
22 transit docket., 22 A. Ireally can't say. I'm only vaguely
23 Q. Sois the TIC at issue in this ‘arbitration 23 familiar with it.
24 at issue in Georgia? 24 Q. And how did you find out about Neutral
25 A. Because CLECs were not induded in the 25 Tandem?
Page 220 Page 222 ’
1 initial docket, we were spedificaily 1 A One of our salespeople said there's a :
2 allowed to participate in the workshops 2 company called Neutral Tandem Services, we
3 but were not a party and the proceeding 3 should look into the opportunities that
4 has not yet been expanded, the TIC was one 4 they describe.
S of the issues that we presented as a CLEC 5 Q. As an alternative to using BellSouth's
6 issue. So as soon as CLECs participate 6 transit functions?
7 fully in the docket, it is. 7 A No, as a business opportunity for KMC.
8 Q. Is 1t possible for KMC to avoid connecting 8 Q. Tobuy?
9 -~ or using BellSouth's transit function 9 A. No, to provide the service ourselves.
10 by directly connecting with another 10 Q. Oh. Let's talk about supplemental
11 carrier? 11 issues. Do you agree with me there may be
12 A. Possible, but not practical. 112 certain provisions In the FCC's final
13 Q. KMChas, In fact, done that though in some 13 rules that are dear and unambiguous?
14 drcumstances? 14 A. There might be.
15 A. Where practical. 15 Q. For instance, ILECs have no obligation to
16 Q. Do you know if other carners or companies 16 provide competiive LECs with unbundled
17 provide this transiting function? 17 access to mass market local circuit
18 A. Dol know of any carrier spedifically? 18 switching, do you consider that sentence
19 Q. Yep. 19 to be dear and unambiguous?
20 A. Non-ILEC carrier? 120 MR. CAMPEN: Objection to form of
21 Q. Yes. |21 the question.
22 A. I've heard of a company called Neutral 22 A. What was - Where was that sentence taken
23 Tandem Services. 23 from again?
24 Q. Does KMC use that company? 24 Q. We'll mark it as an exhibit.
25 A. No. 25 (DEPOSITION EXHIBIT NO. 27 WAS MARKED.)
e o = P
\ 26 (Pages 219 to 222)
NICOLE FLEMING & ASSOCIATES

(919) 567-1123



Joint Petitioners v.
BellSouth

Marva Johnson, Volume II 12/17/2004

I

Page 223 Page 225
1 Q. Showing you the FCC press release, 1 A Yes. i
2 December 15th, 2004. I'd like for you to 2 Q. Why?
3 look on the last bullet, first sentence 3 A. Because our current interconnection
4 regarding mass market local circuit 4. agreement and the draft interconnection
5 switching. 5 agreement that we are working from don't
6 A. Okay. ‘16 have this clear a sentence in them, so we
7 Q. Allright. And I understand there are no 7 would negotiate in order to integrate that
8 rules out, and I believe you are of the 8 language into our agreement.
9 same opinion; Is that correct? 9 Q. What negotiation would be required or what

10 A. There are no rules out, correct.

11 Q. Presume with me that the rule said,

12 relating to mass market switching, exactly
13 what it says on the first ine of that

14 buflet, ILECs — ILECs have no obligation
15 to provide competitive LECs with unbundled
16 access to mass market local drouit

17 switching. Do you agree with me that that
18 finding is clear and unambiguous?

19 MR. CAMPEN: Objection to the

20 form.

21 A. The finding -- This sentence does not

22 represent the FCC's entire finding,

23 though.

24 Q. Okay.

25 A. So this sentence Is a clear sentence.

10 1s the extent of negotiation that would be
11 required to implement that clear sentence
12 Into your agreement?

13 A. To implement it Into my agreement, it

14 would require that we, first, integrate

15 the language.

16 Q. Uh-huh, -

17 A. And I know this sentence looks simple,
18 but, as an example, the rule on what line
19 conditioning is looks simple to KMC and I
20 think it's as simple as taking the

21 language from 51 — I think it was 309 or
22 whatever, but -- and putting it in the

23 attachments on UNEs. And I would imagine
24 we'd start similarly here. We'd take this
25 language verbatim from the order and we

1 However, without reading further, you

2 don't understand how the FCC intends to

3 Implement that finding.

4 Q. I'm not asking you how -- Are you talking
5 about the transition aspect of it?

6 A. Correct.

7 Q. That wasn't my question.

8 A. Oh,

9 Q..I'll asking you whether -- should there

10 be a dispute - If the FCC makes that same
11 exact statement in Its final rules, should

12 there be a dispute as to whether ILECs

13 have an obligation to provide competitive
14 LECs with unbundied access to mass market
15 local arcuit switching? )

16 A. If the final rules include this sentence,

17 incumbent LECs have no obligation to

18 provide compettive LECs with unbundled
19 access to mass market local circuit

20 switching, there should - it should be

21 dear that under Section 251 of the Act,

22 there Is no such obligation,

23 Q. Okay. Do you see any reason to negotiate
24 a provision as dear as what you've just

25 stated?

Page 224 Page 226 §

1 would integrate it — and just so it's on
2 the same page in the UNEs, then would
3 stnke any other provision that was In
4 conflict with ttus. And then we'd also
5 have to integrate also the transition
6 penod language into the agreement so that
7 we -- because we know we have services In
8 place today, properly account for that.
9 What we might want to also do, because the
10 contract 1s spedfic to BeliSouth and to
11 KMC, is indude a date certain that the
12 transition peniod will end. Because at
13 that point, we should have more clanty on
14 the exact dates regarding the transiton
15 and we should be able to say for certain _
16 what - that time frame, when It ends and
17 when it begins.
18 And we put all that language Into
19 our UNE attachment so that when our
20 operations people pick up our
21 | Interconnection agreements and try to
22 figure out if they can order mass market
23 switching elements, it's absolutely
24 dear. It would say no unless it's
25 between these two time frames.

iy e = e (2 2 g
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- Page 227 Page 229 §
1 Q. And you believe that involves negotiation 1 in that regard. So, yes, I believe the
2 rather than simply implementation of the 2 FCC expects that we will work efficiently
3 order into the agreement? 3 to implement any rule or order they issue.
4 A. Indeed 1t does. And, remember, part 4 Q. Do you believe that the FCC stated in the
5 of -- I would have thought, for example, 5 Intenm Rules Order that it wanted or
6 that the Triennial Review integration 6 intended for its final rules to take
7 prior to the USTA II decision could have 7 effect quickly?
8 been easier, But as you'll see from this 8 A. Idon't recall whether or not that
9 arbitration, we're having disagreements on 9 statement specifically was in the order.
10 things that we consider simple; for 10 MR. MEZA: Next exhibit, please.
11 example, the EELs provisions use the term 11 (DEPOSITION EXHIBIT NO. 28 WAS MARKED.)
12 customer. BellSouth proposed that we 12 Q. Showing you Exhibit 28, which 1s the
13 supplement rule and use the term end 13 showing - which is the Intenm Rules
14 user. ’ 14 Order issued by the FCC.
15 I think it should be simple 15 (PAUSE.)
16 enough, but we won't know until we 16 A. Okay.
17 actually integrate the language whether or 17 Q. Do you see the last sentence of paragraph
18 not we both agree that the rule says what 18 23?
19 it says. 19 (PAUSE.)
20 Q. Do you think that the FCC intended for 20 A. Ido.
21 therr rules — for the new rules that 21 Q. And the preceding sentence, if you could
22 they're going to set forth soon to be 22 read that, as well?
23 subject to delay regarding their 23 (PAUSE.)
24 °  implementation? 24 A. Yes,
25 A. Ibelieve that the FCC is going to likely 25 Q. Do you agree with me that the FCC, in the
Page 228 Page 230 §§
1 set a transition period and they are going 1 sentences I've asked you to read, lay down '
2 to set their expectation at that point as 2 groundwork for implementing its changes
3 well for the effective dates of the 3 that it required or established in the
4 order. 1 believe the FCC also knows that 4 Intenm Rules Order as well as what it may
5 it cannot generally supersede contracts 5 require in the final unbundling — final
6 and that the effectiveness of its order Is 6 rules so that they could take effect
7 going to require implementation in each of 7 quickly?
8 the contracts. 8 A. Ibelieve that the FCC's expectations
9 Q. Do you think that the FCC in the Intenm 9 regarding such implementation are set
10 Rules Order indicated that it wanted there 10 forth in paragraph 23 but not in the two
1 to be a speedy or a not time-consuming 11 sentences you asked that I read. I
12 process in order to implement Its 12 believe it's actually set forth In the
13 deasion? 13 sentence immediately preceding that.
14 MR. CAMPEN: Objection to the form 14 Q. The Interim approach adopted here, in
15 of the question, 15 contrast, does not enable competing
16 A. I belleve that the FCC expressed specific 16 camers to do either, Is that the
17 concemns with the timeliness af 17 sentence you're referring to?
18 Implementation of its Triennial Review and 18 A. Oh, I'm sorry. Hold on. No. I belleve
19 its UNE unbundiing obligations, but I 19 it is set forth in the first sentence that
20 believe the FCC always expects timely 20 you asked that I read, the one that starts
21 implementation of every order. 21 further, as described above,
22 For example, the recent deassion 22 Q. Yeah. You would agree with me that in
23 to forbear on the ISP order on remand. 23 this sentence, the FCC is saying that
24 I'm sure the FCC simlilarly expects timely 24 ILECs can initiate change In law
25 implementation and compliance with the law 25 proceedings and presume that there is no
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1 requirement to unbundle switching 1 effect quickly, in my mind, when I
2 enterprise market loops and dedicated 2 negotiate with another carrier a change to
3 transport; is that right? 3 our agreement, we submit those changes to
4 A. Solong as they reflect the transition . 4 the commission for approval as an
5 regime set forth below, and provided that 5 amendment to our interconnection
6 they continue to comply with the intenm 6 agreement. So the commission would
7 approach set forth. 7 approve or by operation of law that would
8 Q. And the FCC concludes by stating that, if 8 be deemed approved in some cases If the
9 you do this, then whatever alterations are 9 commussion does not approve them within
10 approved or deemed approved by the 10 the statutory tme frame. Therefore, when
11 relevant state commissions may take effect 11 the commission 1ssued final rules
12 quickly if the final rules, In fact, to 12 consistent with the terms of those
13 dedine unbundling cbligations for 13 agreements, they would be in effect. It
14 switching enterprise market loops and 14 would -- All of the negotiations to
15 dedicated transport. Do you agree with 15 implement those terms into the contracts,
16 that? 16 the state approval of those amendments and
17 A. I - Let me restate what I think you 17 then the ultimate resolution regarding the
18 said. 18 final rules would all have been
19 Q. Okay. i 19 negotiated; therefore, we wouldn't be
20 A. And then if you agree with my 20 starting all over from scratch to start
21 restatement - 21 negotiating what the — and how to
22 Q. Okay. 22 implement those rules into our
23 A, - I'll confirm I agree with your 23 agreements.
24 statement. What I think you said is that 24 $o, in my mind, the purpose of
25 the FCC indicated that, to the extent the 25 this paragraph was to say, you guys can
Page 232 Page 234 j
-1 parties go ahead and negotate the change 1 get a jump start on the process by going A
2 in law provision that presume the absence 2 ahead and negotiating any change n law
3 of certaln unbundiing obligations and then 3 obligations that you have. Go ahead, as
4 there Is later a finding that certain — 4 you would normally do, submit those
5 that those unbundling obligations, In 5 amendments to the commission. The
6 fact, do not exist, then when we Issue 6 commussions can approve them and,
7 those final rules that, in fact, say that 7 therefore, when I issue final unbundling
8 those unbundiing obligations do not exist, 8 = or final rules, if the rules indeed
9 that will - the fact that the carriers 9 say there's no obligation to unbundle mass
10 had already negotiated those terms 10 market switching and your contract had so
11 presuming the absence of unbundling will 11 been amended, then your contract's ready
12 allow for speedy implementation. 12 to go. You can proceed and operate in an
13 Q. Soyou're interpreting change of law - 13 expeditious manner.
14 Initlating change of law proceedings to 14 Q. Would you agree with me that change of law
15 encompass negobations? 15 proceedings also involve dispute
16 A. Infact, Yes, my agreement provides for 16 resolution?
17 negotiation in change In law. 17 A. They do.
18 Q. And you would also agree with me that in 18 Q. Is there any prohibition from the final
19 the last sentence the FCC states that 19 rules going to effect upon thelr 1ssuance
20 alterations can be approved or deemed 20 and the parties still negotating after
21 approved by relevant state commissions? 21 therr effectiveness?
22 A Just to be clear, my read on the sentence 22 A. No.
23 that says, thus, whatever alterations are 23 Q. Isit your position that, while the
24 approved are deemed to be approved by the 24 parties are negotiating the final rules,
. 25 relevant state commussions and may take 25 those rules would not be applicable to
R T S N e
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10 Issues. 10 the commission made it a point to note
11 Q. Absent a request for relief to do that, do 11 that — you know, that their rules hadn't
12 you think that is allowable? 12 changed. They were just confirming,
13 A, Absent a request and pemussion to do so, 13 again, that they believed this obligation
14 I don't think it should be allowable. 14 always existed. So it's not - in that
15 Q. Do you know if BeliSouth sent you a TRO 15 instance, it wasn't self-effectuating.
16 change of law letter? 16 They were just affirming that this was a
17 A. 1believe that BellSouth sent it and 17 rule all along. So I believe that the
18 retracted it, because we were negotiating 18 order itself requires negotiation as a
19 and they knew that we had a speaal 19 change in law and integration into
20 agreement or a spedific agreement that 20 agreements,
21 provided otherwise. 21 Q. Do you think any provision of the FCC
22 Q. For the TRO? 22 final rules are self - or could be
23 A. For the TRO. 23 self-effectuating?
24 Q. What about the vacatur amendment? 24 MR. CAMPEN: Objection to the form
25 A. I'think the same on the vacatur. 25 of the question.
- R SRR
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l Page 235 Page 237
1 KMC? 1 Q. Does- {
2 A. Itdepends on the terms of your individual 2 A. ButIdon't recall specifically.
3 contract. Some contracts provide that 3 Q. Did BellSouth send you an Interim Rules
4 change in law 1s effective immediately. 4 Order amendment?
5 Some contracts provide that change in law S A. Idon'trecall
6 15 effective upon amendment to the 6 Q. Isit your opinion there was an agreement
7 agreement. Some contracts provide that 7 between the parties not to invoke change
8 change in law s effective after a 8 of law for the TRO?
9 reasonable negotation period. And If no 9 A. When you say "the TRO", to me the TRO 1s
10 agreement is reached, maybe like 60 to 90 10 the order that was issued, the USTA I
11 days, then it goes to dispute resolution. 11 deassion and then the final - then the
12 But either way, the resolution is 12 remand.
13 effective as of the 90-day period. So it 13 Q. Okay.
14 depends on the contract. I believe in 14 A So-.
15 this context, we've agreed that there 15 Q. That's not my same understanding.
16 would not be an impact because as a result 16 A. That, to me, 1s the TRO.
‘117 of our abeyance is - we would continue to 17 Q. The August 2003 order.
18 negotiate implementation of the final 18 A. Idon't know that our agreement was
19 rules. ‘ 19 limited to the August 2003 order.
20 Q. And - 20 Q. I'm asking, do you know when that order
21 A. Prospectively. 21 came out if the parties had an agreement
22 Q. Do you believe that agreement encompassed 22 not to invoke change of law to implement
23 the final rules? 23 that deaision?
24 A. Idon'trecall speafically and I don't 24 A. 1believe, in fact, that we specifically
25 have the actual abeyance or any 25 negotiated to integrate the August 2003
Page 236 Page 238
1 correspondence between John Heitmann and 1 TRO, and then the USTA II decision came ;
2 Rona Reynolds or yourself on that matter 2 out, and that's when things got confusing.
3 in front of me. 3 Q. Are the partes still negotiating today?
4 Q. Do you beleve that you can add 4 A Weare.
5 arbitration issues - new arbitration 5 Q. Do you believe that any provisions of the
6 issues after submitting the issues to the 6 August 23, 2003, TRO Is self-effectuating?
7 commission in a petition? 7 A 1believe that there are none that are
8 A. Ithink we did, in fact, in this 8 self-effectuating. But I would say with
9 instance. We presented supplemental 9 regard to routine network modifications,
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[ Page 239 Page 241 §
1 A. No. 1 whether or not I believe the current ;
2 Q. Soin no instance can the FCC, In your 2 agreement between KMC and BellSouth
3 mind, say that regardless of what your 3 provides for it?
4 change in law obligations are, these rules 4 Q. Yeah, that's what I'm asking you.
| 5 go Into effect upon their 1ssuance in the 5 A. Retroactive apphication?
6 federal registry? 6 Q. Do you know?
7 A, I'misunderstood your question. 7 A. Ido not know because, like I sald, there
8 Q. Okay. 8 was, as I understand it, language included
9 A. Were you asking me -- Could you repeat 9 in the abeyance as well as an
10 your question? 10 understanding between John Heitmann, Rona,
11 Q. Sure. Do you believe that the FCC can 11 and yourself with regard to the
12 state that their rules are 12 effeciveness and the retroactive
13 self-effectuating, meaning that there does 13 apphcations in the Interim Rules and an
14 not need to be a change of faw process to 14 agreement to work perspectively to
15 implement them? 15 integrate those rules.
16 A. Ithink that's a legal issue that I don't 16 Q. Do you know If BellSouth agrees with that
17 have an ultimate conclusion regarding. 1 17 charactenzation of the agreement?
18 believe that even if the FCC did do that, 18 A. Doyou?
19 thelr intent would be to make the 19 Q. No. Do you know if state commussions in
20 effective date binding, but they couldn't 20 the past have ordered rates that they
21 be as naive to think that it would be 21 impose upon the parties to be applied from
22 self-effectuating, meaning that we could 22 the day of the order?
23 read the order and everybody knows how to 23 A, Infact, the FCC's ISP dedision to forbear
24 run their business moving forward and not 24 and the ISP order on remand set an
25 need to reduce that to contract language. 25 effechve date of October 8th, though the
Page 240 Page 242 ¢
1 That would be shortsighted. 1 FCC did not in its order purport to
2 Q. Do you have an objection — and 1 know 2 supersede contract provisions and change
3 this 1s all speculative because we don't 3 in law processes.
4 know what the order Is going to say, but 4 Q. Do you know if any state commission has
5 as it stands today, is it your opinion 5 ordered that rates would be applied
6 that the terms and conditions and rules 6 regardless of when they're implemented to
7 relating to BellSouth's obligation to 7 the agreement to the date upon which the
8 provide certain services to you would be 8 order was issued?
9 retroactive to the date, would apply 9 A. I cannot recall where an order has
10 retroactively to the date that the 10 purported to supersede the -- to overnde
11 commission's order came out to allow the 11 the change in law provisions in terms of
12 parties to negotiate those terms, rates, 12 effecbveness.
13 and conditions into their interconnection 13 Q. Do you agree that the FCC final rules may
14 agreement, but not to penalize either 14 be less favorable than the current rules
15 party for the delay in the implementation 15 that BellSouth is obligated to provide
16 of those rates, terms, and conditions? 16 KMC?
17 MR. CAMPEN: Objection to the form 17 A. When you say "aurrent rules”, do you mean
18 of the question. 18 the intenm rules?
19 A. That was a very long question, Mr. Meza. 19 Q. Yes.
20 Q. Okay. Do you believe that there could be 20 A. Ionly have the press release.
21 retroactive applications of the rates, 21 Q. Anditis sort of speculative?
22 terms, and conditions set forth in the 22 A. Yes.
23 FCC's final rules? 23 Q. Okay. I'll retract that question,
24 A. There are Iinstances that could yield 24 Are the Intenm Rules, based upon
25 retroactive application. Are you asking 25 your understanding of what the transition
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. Page 243 Page 245 |
1 penod required in the Intenm Rules 1 law, you have to continue to provide mass (
2 Order, more or less favorable than the 2 market unbund!ed local switching, do you ;
3 rules that existed prior to the Interim 3 think that state ruling would be
4 Rules Order? 4 appropriate?
5 A. The Interim Rules are less favorable than 5 MR. CAMPEN: Objection to form of
6 the rules that existed prior to the 6 the question.
7 Intenm Rules. 7 A. Yes, to reconcile from a theoretical
8 Q. Asfaras KMC is concerned? 8 perspective as to why that conflict with
9 A. Asfar as KMC is concerned. 9 the federal rule, I would imagine that in
10 Q. Doyou believe that KMC has an incentive 10 theory the federal rule says there's no
11 to implement the FCC's final rules as 11 federal unbundling obligation. But to the,
12 expeditiously as possible? 12 extent that the state even had the nght
13 A Wedo. . 13 to order unbundling, I'm presuming that it
14 Q. And what incentive is that? 14 didn't conflict with the federal nghts,
15 A. To provide certainty to our investors and 15 the federal rules.
16 our consumers. And, you know, the 16 Q. Are you aware of a doctrine called the
17 question I kept asking the commission in 17 facto preemption?
18 my lobby 1s, what do my sales team -- 18 A. Vaguely, I remember it from some
19 what basis do my sales guys use to quote 19 second-year law.
20 rates to my customers to bnng certainty 20 Q. Do you think it s permissible for a state
21 to our terms and conditions, is an 21 to order a company to do an act that the
22 ultimate objective that I have to deliver 22 federal government has said you are no
23 for the business as soon as possible. 23 longer obligated to do and stil not be in
24 Q. Well, will KMC commit to expeditious 24 conflict with the federal decision?
25 negotiation of the FCC final rules? 25 A. It depends on the scope of the federal.
Page 244 Page 246 P
1 A, Most certainly, 1 Q. Okay. Imean, again, my same example, i
2 Q. And implementation of those rules? 2 federal government says you don't have to
3 A Most certainly, 3 provide unbundled local switching, local
4 Q. Isit your understanding that a state 4 arcuit switching. North Carolina says
S commission can order BellSouth to perform 5 that, under state law, BellSouth does.
6 some acbwity under state law that 6 Wouldn't you agree that that would be a
7 conflicts with the FCC's rules or 7 conflict between what the federal
8 dedisions regarding BellSouth's 8 government or the FCC has said in relation
9 obligations under federal law? 9 to BellSouth's obligation under federal
10 A. State versus Feds? 10 law and between what the North Carolina
11 Q. Age-old question. 11 Commission says under state law?
12 A. Age-old question. I believe that states 12 A. It's very speculative for me still, simply
13 have nghts to - they have the authonty 13 because I would expect the FCC to say
14 to protect the health, safety, and welfare 14 speafically, you have no unbundling
15 of their consumers, and those rights are 15 obligation under 251.
16 different than the federal government’s 16 Q. Uh-huh.
17 nghts under the commercial - 17 A. And to -- to imit their findings on
18 Q. Okay. Hypothetically - 18 whether or not there’s an unbundling
19 A, -dause. 19 obligation, 251 obligation, and not to
20 Q. Hypothetically, let's say that the Feds 20 rule as to whether or not there may be
21 say, BellSouth, you don't have to provide 21 secondary obligations under state law.
22 unbundled mass market switching, all 22 Q. Okay. Do you believe that it is
23 nght. 23 permissible for a state to order under
24 If the North Carolina Utilites 24 state law the same act that the federal
25 Commussion said, BellSouth, under state government has said BellSouth is not
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| Page 247 Page 249 :
1 obhgated to provide? 1 Q. You state that, as an initial matter, the :
2 MR. CAMPEN: Objection to form of 2 Joint Petitioners have never stated that
3 the question. 3 the commission may issue an order that
4 A. And I may be getting caught up in the 4 conflicts with FCC 04-179 or any other FCC
S authority because, again, I would expect 5 order. The Joint Petitioners appreciate
6 that the commission -- the FCC 1s going 6 the concept of preemption. However, FCC
7 tosay personally to your 251 obligations, 7 04-179 is not a complete preemption of
8 you do not have to provide such unbundiing 8 State Commuisston authority; the commission
9 and that the state -- and I'm not 9 retans the ability to order unbundling
10 familiar with the state unbundling 10 under federal and state law. Do you see
11 laws -- should seek ts authonty in some 11 that?
12 other doctrine. 12 A. Yes.
13 So if, for example, the FCC said 13 Q. How could a state commission order
14 there's no mass market switching or 14 unbundling under federal law if the FCC
15 unbundling obligations under Section 251 15 says that there is no unbundling under
16 of the Act, for the state to come and say 16 federal law?
17 for secion 2 -- no, there definitely is 17 A. 1think, again, it depends on the scope of
18 under that exact same section of the Act 18 the FCC's order, In the example I used
19 an unbundling cbligation, yes, that would 19 earlier, I ated if the FCC issued final
20 be preemptive. But if the state has found 20 rules that eliminated unbundling
21 its authonty via some statutory 21 obligations under Section 251 of the Act,
2 requirement that -- at the state level, 22 there might continue to be unbundling
23 then I don't know that the doctrine would 23 obligations under Section 271 of the Act.
24 preemptively apply. 24 And the state could continue to hear and
25 Q. Have you received a legal opinion on that? 25 to decide on matters associated with
Page 248 \ Page 250 {]
1 A No. We're going to look for them though. 1 unbundling obligations under 271. '
2 We've not really had to address the Issue 2 Q. Ina 252 arbitrabon providing?
3 yet. 3 A. They're deciding indemnification
4 Q. Has KMC petitioned the North, Carolina 4 provisions, hmitations of hability, you
S Commussion to initiate an arbitration 5 know.
6 proceeding under state law? 6 Q. So your answer is yes?
7 A Yes, 7 A. Yes. Yes.
8 Q. Areyou positive of that? 8 Q. How could the commission order unbundling
9 A Ibelieve our arbitration would have been 9 under state law?
10 under the — under the federal-act as 10 A. Agaln, I'm not — I don't have any
11 well as any laws that, for example, 11 spedific state laws --
12 established even the commission itself. I 12 Q. well, then —
13 don't have the arbitration petition - 13 A, —to - to respond to that.
14 no, this is just rebuttal testimony. 14 Q. Did you wnte this testimony?
1S Q. Do you know If In the pebtion for 15 A, We wrote It as a collaborative effort.
16 arbitrabon KMC identified any state law 16 Q. What did you mean when you said, the
17 unbundiing obligations or requirements as 17 commission retains the ability to order
18 a grounds for opening up the arbitration 18 unbundling under federal and state law?
19 proceeding? 19 A. To the extent state laws exists and to the
20 A. No. Our arbitration praceeding was opened 20 extent that state laws provide for
21 pursuant to federal law. 21 unbundling. Again, we've never had to
22 Q. Lookon page 154 of your North Carolina 22 utilize and leverage state law to
23 rebuttal testmony, lines 10 through 15. 23 establish our unbundiing obligations
24 (PAUSE.) 24 because we've had the federal laws that
25 A Okay. were provided and are necessary for our
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l Page 251 Page 253
1 business models. Should the federal laws 1 me.
2 no longer provide those unbundling 2 Q. Do you not have a position?
3 obligations, then we would have to 3 A. No, I have no position.

4 spedifically identify a state unbundling 4 Q. Do you know If that is an 1ssue -- if

5 obligations we believe applied, and we 5 that is an issue in this arbitration?

6 would negotiate based on those. 6 A. 1believe it was.

7 Q. Andit's your opinion that, to the extent 7 Q. Do you know what your position is in your
8 the federal law removes an obligation that 8 testimony?

9 a state commission -- any state commission 9 A. Which issue?

10 authonty that allows it, to resurrect 10 Q. Ibelieve it's S something.

11 that obligation under state law would not 11 A. Remember, our testimony was drafted in

12 be in conflict with federal law? 12 advance of the final rules. So when you

13 A. Ibelieve the ultimate question as to 13 ask the question, what happened if the DC

14 whether or not it’s in conflict would have 14 Circuit Court of Appeals vacates the

15 to be decided by a court. 15 Intenm Rules, it's a bit different than

16 Q. Not this Commission? 16 the answer I would have given before

17 A. It's a conflict of law issue. I believe 17 Wednesday, so...

18 it would probably be decided by a court. 18 Q. Well, I — just so make sure, I -

19 Q. What is your - strike that. 19 A. So that's why I say, when I have no

20 We are — And this in the 20 position, I have no position because today

21 supplemental 1ssues - we are addressing, 21 I would expect the final rules to take

22 if you would agree with this statement, we 22 place and it might be like vapor wear,

23 are addressing how or If the FCC's final 23 where the Interim Rules never existed, who

24 rules, whatever they may be, should be -- 24 cares. We did nothing anyway in the

|25 whether they should be automatically 25 context of our contract.

P Page 252 Page 254
1 incorporated. Would you agree that's an 1 Q. And 1 apprediate the quandrum that we find )
2 Issue? 2 ourselves In, but they're still at issue
3 A Yes. 3 in the arbitration, so I'd like to get
4 Q. Yes? 4 your position as It existed pnor to the
5 A Yes. S final rules.

6 Q. Okay. You would agree with me that, to 6 A. Okay.

7 date, we have not teed up any spedfic 7 Q. Pnor to the press release coming out.
8 issue relabing to the substance of the 8 A. Okay. Prior to the hope that the FCC's
9 final rules? 9 actually going to deliver on its

10 A. Correct. 10 commitment to issue final rules before

11 Q. And that they don't even exist? 11 January 15th —

12 A, Indeed, that is correct. 12 Q. Right.

13 Q. Okay. As of today, do you believe the 13 A. --or before the intenm period expires.

14 Intenm Rules Order s in effect? 14 MR. CAMPEN: Around pages 158 or

1S A. Yes. 15 so of the rebuttal,

16 Q. If the DC Circuit vacates the Interim 16 Q. Yeah. Let me see.

17 Rules Order, what do you believe should 17 A. Okay.

18 happen? 18 Q. As you wrote the testmony, based upon the

19 A If the DC Circuit vacated - Is this — 19 facts that existed at the time that you

20 are the Interim Rules -- oh, the 20 wrote it, what is your position if the DC

21 mandamus. 21 Circuit in January vacates the Interim

22 Q. Mandamus, yeah. 22 Rules Order?

23 A. Oh, ckay. Then what should happen? 23 A. If the DC Circuit in January vacated the

24 Q. Uh-huh. 24 Interim Rules Order and as there are no

25 A. I'd have to look for the DC Court to tell 25 final rules in play, then we would
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1 negotiate based on those items that were 1 order the requirements in the transition
2 eliminated and those issues that were 2 penod?
3 affirmed via the USTA II decisions, 3 A. There were some requirements in the
4 Q. Now, Is it your opinion that the 4 transition penod and some
5 transition period, as identified in the 5 recommendations --
6 Interim Rules Order, was not ordered by 6 Q. Whatdo you --
17 the Commission? T 7 A. —n the transition period. I believe
8 A. The transition period or are you looking 8 the FCC's order 1s applicable law, but as
9 for specific mechanisms? Is your question 9 noted, it could require integration,
10 with regard to specific mechanisms within 10 negotiation, and implementation in
11 the transition order? 11 indvidual contracts. We, I beheve,
12 Q. What is your understanding of the 12 agreed not to do so, but -
13 transition period as it's defined in the 13 Q. Allright. Let's focus away from the
14 Interim Rules Order? 14 cuirent agreement, okay,
15 A, Just one second, I'm sorry: 15 A, Okay.
16 Q. Sure, 16 Q. Let's presume in a world that, for
17 (PAUSE.) 17 whatever reason, we have to deal with the
18 A. Your question is, what is my understanding 18 fact in our future agreement that there
19 of the -- 19 may be a situation where we need to
20 Q. The phrase transition period as it's used 20 incorporate the Intenm Rules Order into
21 in the Interim Rules Order. 21 the -- I don't know what you call — you
22 A. The transition period refers to the perod 22 call it the —~ the retro —
23 between the issuance of the Interm Rules 23 A. The replacement agreement.
24 and the ssuance of final rules by the 24 Q. The replacement agreement.
25 Commussion. - 25 A. Thereplacement. So let's assume that we
Page 256 Page 258
1 Q. And do you believe that the Intenm Rules 1 had no issues open In this arbitration and ;
2 Order set forth rules that would govern 2 we were able to dose all issues today
3 the ime penod between the intenm period 3 with the exception of integration of the
4 and the final rules? 4 Intenm Rules.
5 A. Indeed, yes. ’ S Q. Yeah.
6 Q. And do you believe that in the event the 6 A. Okay. So we're ready to sign our
7 final rules are not i1ssued prior to the 7 agreement and make it effective and
8 explration of the intenm period that the 8 binding.
9 transition period should govern the 9 Q. Uh-huh,
10 parties’ obligations to each other? 10 A Okay.
11 A, When you say "transition penod", are you 11 Q. And there's no final rules. We're working
12 asking, again, about the transition period 12 under the presumpton the Interim Rules
13 or the mechanisms? 13 Order.
14 Q. Notissue 23. 14 A. Okay.
15 A Okay. 15 Q. Isit your position that the requirements
16 Q. I'm talking about the FCC's rules and 16 in the transition period would not be
17 requirements relating to what happens 17 applicable?
18 after the expiration of the intenm penod 18 A. Which requirements are you referring to?
19 if there's no FCC and final unbundiing 19 Q. If you look on paragraph 29.
20 rules. 20 A. Uh-huh.
21 A. And your question is whether they apply or 21 Q. Page 16, the italicized portion of the
22 whether they apply to our agreement? 22 order after transition period.
23 Q. Whether, in your opinion, they apply. 23 A. Okay. Do you want me to look at the
24 A. They are apphcable faw. 24 italicized transition period?
25 Q. Is it your position that the FCC did not 25 Q. Well, I'm asking, do you -- is it your

35 (Pages 255 to 258)

NICOLE FLEMING & ASSOCIATES
(919) 567-1123



Joint Petitioners v.

Marva Johnson, Volume II 12/17/2004

BellSouth
Page 259 Page 261 [
1 opinion these rules or requirements would 1 how the parties would operate in the
2 be binding upon the parties? 2 absence of FCC's final rules if it only
3 A. This paragraph specifically -- or this 3 intended for 6 months of the 12 that
4 section specifically includes some 4 they've identified to actually apply?
5 requirements that are rules or -- or I'll 5 A. I'wish I could follow their logic. What I
6 put requirement and some that are 6 actually believe the FCC was thinking is
7 recommendations. So when you say, would 7 that the second six months would never
8 they be binding upon the parties, It's 8 apply, because I believe that they were
9 difficult to discem because, for example, 9 committed to getting the rules out In the
110 it says that the Commission says -- 10 first six months, And the only reason
11 Q. Well, it may be easier if I can just ask 11 they even addressed the second six months
12 ° you to identify what you consider to be In 12 was to ameliorate concerns raised by the
13 the text filing transition period as it's 13 ILEC and threat of a mandate. SoI
14 italicized on page 16, what you believe to 14 believe the FCC only intended for the
15 constitute rules versus recommendations. 15 first six months to really ever impact any
16 A. Okay. You know, in fact, as I read it, I 16 of us, because I believe they were
17 don't identify anything that 1s required. 17 committed and confident they would get the
18 This all appears to be a recommendation, 18 rules out in the first six-month period.
19 because it's all supplementalto the FCC's 19 Q. Notwithstanding your belief, you would
20 phrase, we propose the following 20 agree with me that the order, as written,
21 requirements, 21 envisions a 12-month transition plan?
22 Q. Soyou believe that this -- the entire 22 A. Aswritten, they provided themselves 12
23 text following the phrase transition 23 months runway to get final rules out.
24 period s of no effect? 24 Q. And in your interpretation, only 6 months
25 A. Unfortunately, the FCC did not -- did not 25 of the 12 have been actually ordered.
Page 260 Page 262 :‘
1 spedfy it as a requirement. They 1 A, Under my interpretation, Intenm Rules :
2 speafically said, we propose. 2 were ordered In their entirety; however,
3 Q. Okay. Would you agree with me that the 3 there is no requirement for priang In the
4 FCCs Intent in issuing the Interim Rules 4 transition period. There is no proposal
5 Order was to promote a 12-month plan 5 from the FCC.
6 resulting from the vacatur of certain 6 Q. So what happens -- presuming no rules on
7 elements by the DC Circuit? 7 March 12th, 2005, what happens, in your
8 A. Ibelieve that the FCC had several motives 8 opinion, after the expiration of the
9 in1ssuing the Intenm Rules, and I'm not 9 Interim penod?
10 sure that I could say what that was. 10 A, After the expiration of the interim
11 Q. Do you know If they used the phrase 11 period, presuming no final rules from the
12 12-month plan in their description of 12 FCC, I would envision that BeliSouth --
13 what's required or what they're ordening 13 first of all, what I would envision is
14 in the Interim Rules Order? 14 that CLECs would seek darification as to
15 A Yeah, 1 believe that they did set forth 15 whether loops are, in fact, vacated.
16 what they called a 12-month plan. 16 There's a fundamental disagreement as to
17 Q. Do you know how long the interim period 17 the scope of the vacatur. So that would
18 was ordered to be? 18 be the first thing that would happen.
19 A. The interim period was the first six 19 And to the extent -- irrespective
20  months, 20  of how that ulomate — what the ultimate
21 Q. And do you know how the transition pencd 21 legal condusion is on that matter, what I
22 was designated to be? 22 would envision, we would negotiate
23 A. The second six months. 23 implementation of this transition period
24 Q. And do you believe that the FCC would have 24 Into the agreement and that BeliSouth
25 used a 12-month time period to set forth 25 might propose that we utilize this pricing
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. li Page 263 Page 265 !
1 structure proposed by the FCC; that 1 Q. Do you know what definition of dedicated :
2 BeliSouth and KMC might, as we did this 2 transport the Joint Petitioners are
3 summer, also as recommended by the FCC, 3 recommending the Commussion finds as the
4 negotiate outside of the constructs of 4 definition that i1s frozen by the Intenm
5 this transition period and the 5 Rules Order?

6 recommendations set forth in the 6 A. It's the dedicated transport definition
7 transition period. We might negotiate 7 that existed prior to the Trienmal
8 altemative arrangements that are 8 Review.
9 different than the proposal set forth here 9 Q. And - Okay. So you would agree with me
10 by the FCC. 10 that the definition —
11 And then we'd integrate those 11 A. Becauseltis the rate, terms, and
12 terms into a contract and we'd continue to 12 conditions that were in my existing
13 operate until final‘rules came out. 13 agreement, and my existing agreement did
14 Q. What happens though while we're 14 not have another definition for dedicated
15 negobiating? What rules govern? 15 transport.
16 A. What rules govern? 16 Q. Would you agree with me the definition in
17 .Q. If it's after the expiration - If 17 your current agreement of dedicated
18 it's -- Interim period is over. 18 transport is different than the definition
19 A. Correct. 19 established by the FCC in the TRO?
20 Q. By its own definition, it's over on March 20 A. 1do, and I recall that there was some
21 12th, six months. And it's your proposal 21 expectation regarding equity there because
22 that the parties would negotiate how to 22 many of us have not implemented the
23 handle the next six months in the absence 23 Triennial Review benefits into our
24 of final rules; correct? 24 contract, such as commingling.
25 A. Correct. 25 There was no - you know, we
Page 264 Page 266 |}
1 Q. Sowhat rules govern after the intenm 1 didn't get anything, we didn't give !
2 period? 2 anything. We froze the contracts in
3 A. Our contracts. 3 place. Neither party was in any worse or
4 Q. And why do you believe that to be the 4 better situation than it was the day
5 case, given that the FCC stated that 5 before. :
6 BellSouth or the ILECs only had an 6 Q. Butyou would agree with the fundamental
7 obligation to freeze your certain terms 7 pnndple that the definition that was
8 and conditions during the intenm peniod? 8 frozen or that you believe existed on June
9 A. Because we haven't amended it to say that 9 15th, 2004, is not the same definition
10 it wouldn't apply beyond any certain date. 10 that existed in the TRO for dedicated
11 Q. Did the parties amend the contract to - 11 transport?
12 A. Remember, it's my position that if the 12 A Comrect.
13 Intenm Rules had never been published, 13 Q. And would you agree with me that the DC
14 that I would still be operating pursuant 14 Circuit in USTA 1II reviewed the definition
15 to my contract until we change my 15 of dedicated transport that the FCC
16 contract. . 16 established in the TRO?
17 Q. Now, you would agree with me that the 17 A. Yes.
18 Interim Rules Order presumed or ~ or 18 Q. Is the definition that's in your current
19 stated that rates, terms, and conditions 19 agreement - or does the definition in
20 with switching date, dedicated transport, 20 your current agreement provide you with
21 enterprise market loops were frozen. Do 21 things that the definition in the TRO
22 you agree with that? If you look on 22 removed from the definition of dedicated
23 paragraph two -- or paragraph one of the 23 transport?
24 Intenm Rules Order. 24 A, Yes.
25 Q. Would you agree one of those things --
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1 because I really don't know what it 1s — 1 conditions you're operating under today
2 would be OC-N level transmissions or 2 for these elements, please continue.
3 transition? 3 Q. Do you agree with me there were certain
4 A. Yes. 4 portions of the TRO that were not vacated
5 Q. Would you agree that ancther thing would 5 or remanded by USTA 1II?
6 be entrance fadlibes? ~ 6 A. Yes.
7 A. Yes. 7 Q. Do you agree there were portions of the
8 Q. Do you believe that BeliSouth has an 8 TRO that are remanded but not vacated ~-
9 obligation to provide KMC with entrance 9 A. Yes.
10 fadilities during the intenm period? 10 Q. -- by USTAII?
11 A. Yes. 11 And for those two speafic
12 Q. Why do you believe that the FCC intended 12 categories of things, are those matters of
13 to freeze rates, terms, and conditions for 13 law today?
14 things that were not vacated by the 14 A. Yes.
15 FCC — by the DC Circuit? Excuse me. 15 Q. Would you agree with me that the Intenm
16 A. Because there was disagreement as to what 16 Rules Order and the purpose of the interim
17 was vacated, And I think the FCC even 17 period was to freeze those rates, terms,
18 used the term, assuming arguendo that 18 and conditions associated with things that
19 these things were vacated then. 19 were vacated?
20 Q. Areyou sure about that or - for 20 A. Could you ask your question, again?
21 dedicated transport, are you sure that 21 Q. Would you believe with me that the purpose
22 there's any disagreement as to whether 22 of the Interim Rules Order dunng the
23 USTA I vacated the rules? 23 intenm period was to freeze those rates,
24 A. Oh, dedicated transport, no. I'm speaking 24 terms, and conditions associated with
25 in regard to -- I didn't know your 25 things that were vacated by USTA II?
N Page 268 Page 270 §
L question was speafic to dedicated 1 A. No, because, as I noted, loops were not
2 transport. 2 vacated by USTA II. The purpose of the
3 Q. Okay. Yeah, for dedicated transport, why 3  _Intenm Rules was to give the Commission
4 do you think that the FCC intended to 4 time to sort through the USTA 11 decision,
5 freeze KMC elements of the definition of 5 to re-evaluate the 251 unbundling
6 dedicated transport that were not vacated 6 obligations, and to Issue final rules
7 by USTA I1? 7 without causing complete market
8 A. Again, I believe the FCC's intent was to 8 distortions and disruption in the Interim.
9 freeze our businesses as they were. 9 Q. Do you believe that the Interim Rules
10 Q. Uh-huh. 1 Order was intended to provide the CLECs
11 A. So that their objective was to ensure that 11 with nghts that no longer existed as a
12 we were no better or no worse off than we 12 result of the TRO?
13 were the day before. So as an example, 13 A. Could you please ask the question,
14 the FCC did not say -- you know, they 14 again?
15 didn't say, now, go commingle all those 15 Q. Sure. Do you believe that the purpose of
16 faclities, CLECs. You've got the right 16 the Interim Rules Order was to provide
17 to commingle In the Tnennial Review 17 CLECs with rights that the TRO took away
18 Order. Now, you've got the nght to 18 and that USTA II did not remove or
19 commingle June 16th. 19 invalidate?
20 I think thelr intent was to try to 20 A. Ibeleve that the Commission, in their
21 keep everybody on a level playing field to 21 issuance of the Intenm Rules, intended
2 give themselves time to sort through the 22 simply to stabilize camer relations.
23 USTA II dedsion and to prepare final 23 And in stabilizing camer
24 tules. And thelr thought as to how to do 24 relations, thelr intent was to freeze
25 that was to say, okay, whatevgr terms and whatever terms and conditions the camers
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1 were operating under as of the date of 1 And if you need to refer to your )
2 . their freeze. 2 testmony, I think this is around S6 or 7.

3 Q. Is there any purpose for freezing anything 3 A. Okay. Would you repeat the question?
4 if there are currently rules in effect? 4 Q. Sure. Why is it that the Joint
5 MR. CAMPEN: Objection to the form 5 Petiioners believe that the definition of
6 of the question. - 6 switching, as it's used in the Interim
7 A. Could you restate? Repeat the question. 7 Rules Order, means mass market switching?
8 Q. Yeah. The question is simply, If rules 8 A. Because the Interim Rules Order included a
9 are in effect, why do you need to freeze 9 spedific definition of switching in that
10 any portion or anything? 10 order.
11 A, It's speculative. I'm not sure what the 11 Q. Do you know if USTA II vacated the FCC's
12 Commisslon's thoughts were as to what 12 findings that there was no impairment for
13 rules were in effect or weren't in effect. 13 enterpnse market switching?
14 Q. Put it this way. Do you think the FCC 14 A. No.
15 intended to give CLECs greater rights 15 Q. You don't know?
16 - through the Interim Rules Order then they 16 A. No. The FCC does not - the USTA II did
17 had prior to the issuance of the Intenm 17 not vacate that deasion.
18 Rules Order? 18 Q. Do you know if USTA I vacated the FCC's
19 A, Ibelieve that the FCC intended -- 19 decision regarding a finding of impairment
20 Q. Yes or no, Ms, Johnson. I don't mean to 20 for mass market switching?
21 ©  interrupt you, I've been very cordial to 21 A. That's a dfficult question, because USTA
22 you in the last two days, so please, if 22 II actually vacated the mechanism by which
23 you could answer with yes or no and 23 they used to find impairment, so, I mean,
24 respond, I would appreciate it. 24 it's — it's vacated and remanded, so
25 A. Could you restate your question? 25 didn't say that the FCC couldn’t come to
Page 272 R Page 274 §
1 Q. Sure. Do you believe through the FCC's 1 some condlusion. :
2 Interim Rules Order that they intended to 2 Q. No. I mean -- But you would agree with me
3 provide CLECs with nghts -- greater 3 that the finding that there was impairment
4 rights than they had prior to the 4 in the — for mass market switching was
S implementation of the Interim Rules Order? 5 vacated by USTA II?
6 _ MR. CAMPEN: Objection to the form 6 A. That was the rationale for finding
7 . of the question, 7 Impairment was vacated.
8 A. No. 8 Q. And as a result of that, there weren't
9 Q. Now, it appears -- and I'm optinstic - 9 rules related to mass market switching?
10 that we are in agreement as to the 10 A. Correct. It was vacated and remanded.
11 definition of switching as it's used in 11 Q. Now, I think you've recognized that the
12 the Interim Rules Order and what is 12 parties are in disagreement as to whether
13 actually frozen regarding switching. 13 enterprise market loops were vacated by
14 Would you agree with that? 14 USTA II; is that accurate?
15 A. 1think that's an accurate assessment. 15 A. Thatis accurate.
16 Q. Okay. And why is it that you believe that 16 Q. Okay. Would you agree with me that the
17 the parties are in agreement as to the 17 Intenm Rules Order presumes for
18 definitbion of switching? 18 application or presumes simply that, as It
19 A. You accepted the Joint Petitioners' 19 relates to the Intenm Rules Order, the
20 language. 20 enterprise market loops were vacated by
21 Q. Whatis the Joint Petitioners’ rationale 21 USTA'II?
22 for agreeing with BellSouth's position 22 A. It presumes so, arguendo.
23 that switching, as'that term is used in 23 Q. Meaning for the sake of argument?
24 the Interim Rules Order, relates to mass 24 A, For the sake of argument.
25 market switching? 25 Q. Andyou -
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1 A. But it doesn't presume that they were 1 question again. I believe that footnote 4 :
2 vacated, . 2 apphes in the context of the order.
3 Q. No, I think we can agree that footnote 4 3 There's just no requirement that footnote
4 says what it says In the Interim Rules 4 4 would be relevant to other than the
5 Order? 5 intenim period because there are no
6 A. Right. 6 requirements in the transition penod.
7 Q. And that the parties were to treat 7 There's a proposal. .
8 -enterprnise market loops, for the sake of 8 MR. MEZA: Why don't we take a
9 argument, as If they were vacated by USTA 9 lunch break?
10 oz 10 (RECESS.)
11 A. I would have a different characterization 11 BY MR. CULPEPPER:
12 of that. 12 Q. Let's go back on the record. Good
13 Q. Okay. Well, let me hear yours. 13 afternoon, Ms, Johnson. Let's tum to
14 A. My charactenzation is that, whether they 14 issue 95, backbilling. And can you define
15 were or weren't, please continue to 15 backbiling for me?
16 treat -- whether they were or weren't, 16 A. Yes. Backbilling 1s the billing of
17 these rules will apply for the interim 17 charges that were previously underbilled
18 period, 18 via an inadvertent admission or otherwise
19 Q. So you're imiting the FCC's finding or 19 in a subsequent invaice.
20 its statements in footnote 4 of the 20 Q. Does KMC backbill any of its customers?
21 Interim Rules Order only to the intenm 21 A. KMC -- We're allowed to backbill its
22 rules — only to the interim period? 22 customer.
23 A. As1 said before, with regard to the 23 Q. Is there any limitation in KMC's tariffs
24 transition period, the first thing I would 24 or contracts on its ability to backbill
25 do Is danfy that footnote. I'd ask for 25 its customers?
Page 276 Page 278 |
1 absolute assurance. Were they vacated or 1 A Yes. :
2 were they not vacated, because now I have 2 Q. What are those limitations?
3 to know? 3 A. By state, they vary. Some of them are as
4 Q. Soas you - sitting here today, your 4 follows, some states restnct our ability
5 posttion is that footnote 4 is limited to 5 to backbill for usage to 30 to 60 days.
6 application dunng the Interim Rules 6 Some states may have other restrictions on
7 perlod — excuse me, the intenm period? 7 billing for non-usage-based charges, and
8 It's been a long week. 8 customers may negotiate different
9 A. Footnote 4 applies throughout the context 9 backbilling provisions depending on the
10 of the order. My point to you is that the 10 services they're purchasing in a contract.
11 transition period does not set forth any 11 Q. Inyour tariffs or any standard contract,
12 spedific requirements. And since It does 12 are there any KMC provisions or any
13 not, in order for us to negotiate as one 13 contract or tanff provisions related to
14 of the proposals from the FCC suggests, we 14 backbilling and specifically any
15 need to know that threshold question, were 15 limitation on the ability to backbill?
16 those loops vacated or were they not 16 And as darification, 1 understood
17 vacated? And so that we can move forward 17 your previous response, yes, KMC's
18 with the transition penod and Integrating 18 backbilling would be limited to whatever
19 that into our contracts. 19 applicable commisston rule or statute
20 Q. And so I guess my answer — your answer 20 there may be; Is that correct?
21 to my question would be that you believe 21 A. Correct. .
22 that footnote 4, In its statements, apply 22 Q. And I was just simply wanting to know If,
23 only to the Interim period; would that be 23 beyond that, Is there any spedific time
24 fair? 24 frames or limits in the KMC tanffs?
25 A. We have so many tanffs and then -- and
to 278)

25 A. Ithink — I'm going to try to answer the
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1 I'm trying to remember, because North 1 version. And explain for me how the
2 Carolina's details that we had in the 2 language that states billed amounts for
3 general terms and conditions — and we 3 services rendered more than one billing
4 generally try to comply with whatever the 4 period prior to the bill date shall be
5 rule -- statutory rule is. 5 invalid unless the billing party
6 Q. Well, if you don't know, you don't know. 6 identifies such billing as backbilling on
7 A. Yeah. 7 a line item basis. Would you just tell me
8 Q. But one thing I do want to ask you about 8 how that would operate, that proposed
]9 on Deposition Exhibit 25, which was the 9 language? h
10 North Carolina intrastate service terms 10 A. This proposed language Is designed to
11 and conditions -- 11 clearly require the billing party to
12 A. Right here. 12 identify these amounts as badkbilled
13 Q. And the first paragraph of this document 13 amounts and not to simply put them in the
14 states that these terms and conditions set 14 invoice as if they were current services.
15 forth herein are taken from the general 15 Q. Understood, but tell me — I'm going to
16 rules and regulations section of our 16 put @ hypothetical, you tell me if I got
17 former tanff filed with the North 17 it nght or wrong. Services should have
18 Carolina Public Utilities Commission. Do 18 been billed in January to KMC, certain
19 you see that? 19 services but they weren't. They are then
20 A. Yes. 20 billed In February. Does this language
21 Q. Isitfair to say that these terms and 21 apply to the billing that month to be
22 conditons essentially replace the KMC 22 identified as backbilling?
23 tanff? 23 A. Yes.
24 A. Yes. 24 Q. Can you just turn to the next page, page
25 Q. And would you agree with me that the KMC 25 4 - It's page 4, attachment of the —
Page 260 Page 282 |
1 tariffs in the BeliSouth states are the 1 seven | have. There are two exceptions to i
2 Same -- are substantially similar to 2 Joint Petitioners' proposed backbilling
3 these terms and conditions? 3 language; correct?
14 How about subject to check, will 4 A. Correct. '
5 You agree with me that the terms and 5 Q. The first exception, is it fair to say
6 conditions in the KMC tariffs in South 6 that that first exception applies to
7 Carolina, Georgla, Louisiana, Alabama, 7 third-party charges that may be badkbilled
8 Kentucky, Mississippi, and Tennessee 8 to KMC?
' 9 are - the terms and conditions are the 9 A Would you please restate your question?
10 same or substantally similar? 10 Q. Sure.
11 A, Substantially similar, similar, subject to 11 A 1see exadly the provision you're looking
12 «check. 12 for.
13 Q. Andin Flonda, you have a price list 13 Q. Earlier you were talking about - there
14 Instead of a tariff; correct? 14 was some discussion about ICO charges,
15 A Correct. 15 responsibility for them. I'm just trying
16 Q. And the same qQuestion, the terms would be 16 to get clear what this proposed exception
17 the same or substantially similar? 17 Is applying to.
18 A Substantially similar, subject to check. 18 A. This proposed exception with regard to
19 Q. Thankyou. I apprecate it, because 1 19 backbilling --
20 didn't feel like pulling up the CD with 20 Q. Right.
21 all those tanff provisions. 21 A. —is It apples to backbilling in
22 Can you look with me, if you will, 22 instances whereby an order for me to
23 to Petitoners' proposed language in 23 bill - an order for BellSouth to bill,
24 attachment 7, section 1.1.3. And I'm 24 they would need records from third
25 looking at the Joint Petitioners’ 25 parties, so — and it would speafically
T, S T o e
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<1 meet point billing arrangements, which 1 periods that you would allow for each of
2 is - there's a whole guideline on meet 2 those have to do with basic acoounting
3 point billing arrangements and how meet 3 prnnaples, From a fundamental
4 point billing arrangements work. 4 perspective for disputes, you're talking
5 Q. And f BellSouth bills those amounts to 5 about amounts that are known. Those
6 KMC, does KMC have prowvisions in place to 6 amounts have been billed and either paid
7 bill and collect that amounts on its end 7 or not paid, but they're known amounts,
8 users? 8 because they've been bilied.
9 A. Subject to check, yes, génerally. 9 When you're talking about
10 Q. Can you give me an example of the second 10 backbilling, you're talking about unknown
11 proposed exception, the one that states 11 amounts, amounts that I would not have
12 charges incorrectly billed due to 12 even thought to provide an allowance for,
13 erroneous iInformation supphed by the 13 because there's just - there's much
14 nonbiling party? 14 greater uncertainty. They're unknown. So
15 A. Let's say, for example, that BellSouth 15 in order to have the greatest amount of
16 misrouted traffic to me and they routed 16 certainty, it's good to try to imit the
17 this traffic as over the local 17 unknown. In this case, backbilling
18 interconnection trunks stead of over the 18 amounts that are unknown should be limited
19 switched access trunks. So, asa 19 in some way.
20 Consequence, I wouldn't have identified it 20 Q. Does KMC currently take any allowance or
121 as switched access traffic, so I wouldn't 21 reserve for potential backbilling?
22 have billed it properly. 22 A. Quite - let's see. We do not. We do
23 But then we later find out that, 23 not.
24 because of the misrouting, it was 24 Q. Soif you don't take any allowance for
25 musbilled, then I could backbill in order 25 backbillling --
Page 284 Page 286 H{
1 to adjust, because BellSouth provided me 1 A It's -- That was my point exactly. For
2 erroneous information about that traffic, 2 backbilling, it's so speculative, we --
3 ' solt caused me to bilf it wrong or not 3 we would expect that each carrier had a
4 bill it T need to backbill it in order 4 fundamental right, and you would want,
5 to adjust and properiy bill for it. 5 because my investors want me to get my
6 Q. Canyou tell me why the Joint Petitioners 6 revenue accurate on my books, to be
7 draw a distinction between overbilling or 7 diligent In my billing. And I hope that
8 biling dispute and backbilling? 8 we bill in order to make sure that revenue
9 A Whenyou say "dlstinction”, which specific 9 and costs line up diligently. So I have
10 distinctions? 10 an incentive as the billing party to be
11 Q. BellSouth has proposed a two-year 11-  very diligent in matching my cost and my
12 limitation on a backbilling, which 1 12 revenue stream to get my bills out as
13 understand is an unacceptable offer, If 13 quickly as possible and as accurately as
14 you will, although that 1s the agreed-upon 14 possible.
15 time frame for raising a biling dispute. 15 Q. But backbilling occurs occasionally;
16 Tell me why there shouldn't be the same 16 correct?
17 time frame for raising a billing dispute 17 A, Itdoes.
18 and a party's ability to backbiil? 18 Q. And from an accounting standpoint, would
15 A. Wedidn't understand in the context of the 19 you think your company would take some
20 negotiations that BellSouth wanted to tie 20 type of - take it — some reserve on
21 the two time frames. But as you noted, we 21 account that could happen?
22 did agree to the two-year time frame for 22 A, The trouble there is GAAP. GAAP -- and
23 the disputes, i 23 I'm, again, not a practiang CPA, but as 1
24 The fundamental reason to 24 understand It, GAAP prinaiples require
25 distinguish and to differentiate the time 25 that something be probable, reasonable,
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1 and estimable. And the issue as it 1 intensive to BellSouth?
2 relates to backbiliing is that it's not 2 And if you're looking for a
3 estimable. It doesn't meet those three 3 testimony cite, it's lines 8 and 9 on page
4 cariteria. ) 4 109.
5 Whereas when you're talking about 5 MR. CAMPEN: Of the direct?
6 disputes, you know what — the general 6 MR. CULPEPPER: Of the direct
7 accuracy of the billing, you know the 7 testimony.
8 general level of disputes, and you've been 8 Q. And my question ts simply, how do you know
9 billed for a certain amount of services. 9 what BellSouth entails or what costs were
10 But when you're talking about 10 incurred to BellSouth to make these
1 backbilling, it lacks any of those 11 changes, these LEC -- these, you know,
12 elements: Probable, reasonable, or 12 name changes?
13 estmable. I can tell you, maybe it's 13 A, AndI don't want to oversimplify it, but
14 probable I'm going to be billed something 14 we did start by saying it's my
15 as backbilling, but it's not estmable. 15 understanding that the LEC changes, that
16 It's reasonable that I might have to pay 16 BellSouth maintains this data in the
17 it, but there's no way I can estimate what 17 systems. And because systems allow us to
18 backbilling may occur. 18 do many flexible things that before we had
19 Q. So it would be a sound GAAP principle to 19 systems we could not do, it would seem to
20 disregard it completely even though you 20 be that we could run programs that would
21 know you may get billed it, at least some 21 do record changes for us through our
22 type of backbilling? 22 systems and make LEC changes.
23 A. Tdon't know GAAP wants you making up 23 Q. Do you know what it costs KMC to make
24 numbers, and that's what we'd be required 24 records changes?
25 to do as It relates to backbilling. I 25 A. Iknow we don't charge our customers for
Page 288 Page 290
1 could get a backbill for — for example, 1 it, but I don't know what the cost Is. :
2 Spnnt backbilled me for channel terms for 2 Q. You don't charge your customers in any
3 $2.6 million. How would 1 have known that 3 instance?
4 was coming down the pipe? I went for a 4 A. To change their - To make the change to
5 whole year the year before that and didn't S ther name on our accounts?
6 get backbilled anything. The things that 6 Q. Yeah.
7 carriers have a tendency to backbill for 7 A. No.
8 -could be wide and varied. There would be 8 Q. Let's go toissue 97, payment due date.
9 no principle upon which to estimate, no 9 Does KMC expect its customers to pay KMC
10 logical pnnciple. 10 on a timely basis?
11 And that's, again, why we think 11 A Yes.
12 it's important to limit backbilling 12 Q. Does KMC allow its customers in its
13 because the range could be so varied, we 13 contrads or tanffs 30 days upon receipt
14 need to have control and to be able to 14 of a KMC bill to pay its invoice?
15 account for and close our books, just as 15 A. Contracts may vary, as you know, so we
16 BellSouth should want to be able to 16 have certainly negotiated 30 and beyond
17 acoount and dose its books. 17 days, but I'm going to reference our North
18 Q. You have some auditing background. Are 18 Carolina statement of general terms to see
19 you a CPA? 19 what we provided for here.
20 A. No. 20 Q. And you might want to look at 2.5.2.
21 Q. Let's go to issue 96, charges for LEC name 21 A. That's exactly where I am, 2.5.2.
22 changes. What's your basis — or for the 22 Q. Right. And my queston Is, in KMC's
23 statement or the assertion that LEC 23 tanffs, KMC is requiring payment within
24 name - LEC changes are administrative 24 30 days of an involce date; correct?
25 changes that are not unduly time or labor 25 A. Within 30 days of an involce date, but
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1 let's remember this is an end-user 1 Q. And is this a KMC commercial contract? :
2 invoice, This is not a carrier access 2 A Yes.
3 bill or a carrier local bill. So we're 3 Q. Now, let’s look at 4.3. Actually, 4.3 is
4 talking about the difference between the 4 a deposit provision.
S amount of tme required to audit and 5 A 44, .
6 review a no more than 12-page bill versus 6 Q. Yeah, thanks. And in KMC's commercial
|7 the amount of time to audit-and review 7 contracts, again, just like the tanff,
8 2,000 invoices that may be - you know, 8 KMC is requiring its customers to pay no
] that are coming in files that are so ' 9 later than 30 days from the date of the
10 large, they must be FTP. 10 invoice due date?
11 Q. Does KMC audtt its bills from BellSouth on 11 A. Isthat a question?
12 a monthly basis? 12 Q. Imean, 1s that ~
13 A. When you use the term audit — and I used 13 A. It's not, because, remember, this is
14 i, so, I mean, only using it in response 14 subject to negotiation. So this 1s KMC's
15 to me, but we do have an access cost 15 request. Itis not a requirement. So our
16 management group that's probably similar 16 customers would negotiate these
17 to functions within BellSouth. Has a 17 provisions.
18 responsibility to review invoices for 18 Q. Butthis is the starting point? This is
19 validity to identfy potential disputes or 19 the standard KMC contract?
20 any disputes, to file those disputes and 20 A. This is KMC's standard request.
21 then to process those invoices for 21 Q. I's not - It's a request?
22 payment. 22 A. Right. This contract Is subject to
23 Q. Iappreciate that, but my question was, 23 negotiation, and customers frequently
24 does KMC audit its bills from BellSouth on 24 negotiate provisions when given these
25 a monthly bas|s? . 25  -agreements. I wish they just signed
Page 292 Page 294
1 A, How do you define the term "audit"? 1 it - '
- 2 Q. You're the one that mentioned that carrier 2 Q. Iunderstand.
3 bills needed to be reviewed and audited. 3 A, --and gave it back, but they don't.
4 A. And that's why I issued you the following 4 Q. How many times has a customer deviated on
5 darifying statement that what our group 5 the standard payment terms in a KMC
6 does Is, they receive the bills. They 6 commercial contract as set forth in 4.4?
7 review those bills to identify disputes. 7 A. Well, I know that they have. I don't know
8 They file disputes, They issue requests 8 how many times, because I'm not directly
9 for payment, 9 responsible for negotiating those
10 MR. CULPEPPER: Madam Court 10 commerdal arrangements.
11 Reporter, If you would mark that as the 11 Q. Soyou don't know?
12 next exhibit. 12 A. Tknow for a fact that they have
13 (DEPOSITION EXHIBIT NO. 29 WAS MARKED.,) 13 deviated. I don't know the frequency of
14 Q. This is a KMC master contract I'l 14 that deviation.
15 represent to you was produced to BellSouth 15 Q. Canyou tell me from your own expenence
16 In response. It was produced in June of 16 what customers deviated on the standard
17 this - of June of 2004 in response to 17 payment term language in @ KMC contract?
18 BellSouth's request for production number 18 A. I don't remember exactly here today.
19 16. 19 Q. Do you know when there was -- when that
20 MR. CULPEPPER: Mr. Campen, 20 contract was.— the ones that you're
21 there's a copy of the Joint Petitoners' 21 famlliar with, can you give me a time
22 response, 22 frame of when there was that deviation?
23 Q. Ms. Johnson, are you familiar with this 23 A, Are you asking what date I entered into a
24 KMC master contract? 24 contract?
25 A Yes, 25 Q. Yeah. Was it last year; was it, you know,
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1 a few months ago? 1 of whether or not it's going to enter into {
2 A. Lastyear. 2 a contract with a customer; right?
3 Q. What were the terms? 3 A. KMCdoes.
4 A, Idontrecall. Iknow that they were 4 Q. Does your company charge its customers
S negotiated. As I'm‘just vaguely 5 late payment charges?
6 remembering, we, in fact, agreed to 45 6 A. KMCdoes. - .
7 days with a customer in one instance. 7 Q. Does KMC waive those charges?
8 Don't ask me to remember exactly which 8 A. Depending on the circumstance.
9 contract at this point in time. But this 9 Q. How often does it take KMC to receive its
10 term 1s subject to negotiation, as our 10 bills from BellSouth?
11 - customers are aiways, again, negotiating. 11 A, Our experience is generally in the range
12 We provide services in a 12 of the other Petitioners, about seven
13 competitive environment. They can always 13 days.
14 go back — and many times we're competing 14 Q. Has KMC ever taken any type of study to
15 against BellSouth for these customers, so 15 determine how long it takes to receive a
16 they have options, and we have no option 16 BellSouth bili?
17 other than to negotiate the terms of our 17 A. Not a formal study.
18 master servicing agreement, 18 Q. How about an informal study?
19 Q. What did KMC get, if anything, in retum 19 A. Yes, we inquired of our billing
20 for the 45-day payment provision? 20 department.
21 A. The benefit of hawving that customer. 21 Q. Was it — When you say it takes about
22 Q. Any other terms that were deviated from? 22 seven days, are you talking about — what
23 A. Ican't say specifically. 23 types of BellSouth bills are you talking
24 Q. And only if you recall, when KMC deviated 24 about?
25 in the example you just gave me, was the 25 A. Electronic invoices. We receive a number
. . Page 296 Page 298 H
1 deviation simply a replacement of the 30 1 of our invoices electronically from
2 days with 45? 2 BellSouth. -
3 A No. We deviated to include from receipt. 3 Q. Do you receive any bills via — receive
4 Q. 45 days from recelpt? 4 any paper bills from BeliSouth?
-5 A. We have deviated. And when we do so, the 5 A. There may be some, the minimum paper
6 provision that we give is we specfy our 6 bills. We get about 2,000 bills a month,
7 delivery methodology. So as an example, 7 500 of which are paper, 1,500 of which are
8 we woulld say 30 days from receipt of 8 electronic. And those are not all just
9 invoice. Invoice will be FTP within X 9 BellSouth bills, but in general. Some
10 days on the first of every month, 10 portion of the paper bills are
11 Q. When you say F? 1 BellSouth's,
12 A, It's a file transfer protocol. 12 Q. Has KMC tracked how long it takes to
13 Q. It's an electronic bill? 13 receive bills from other vendors or
14 A. It's an electronic bill, 14 suppliers?
15 Q. In those instances, does KMC deliver any 15 A. Not that I have knowledge of.
16 bill via courier or some other method to 16 Q. Why not?
17 determine when the customer recelves the 17 A. Why haven't we tracked how long? We may
18 bill? 18 not have had an issue with regard to the
19 A. KMC delivers its bills to BellSouth via 19 payment coming.
20 Federal Express to confirm receipt. 20 Q. Is this Issue an 1ssue that KMC has In any
21 Because we had an issue where BellSouth 21 of its other arbltration proceedings or
22 said they were not receiving bills. To 22 negobiations with other carriers?
23 ameliorate that, we began to deliver your 23 A. Idon'trecall. It's not an open Issue.
24 bills with return receipt. 24 It would have been an issue from
25 Q. Now, just to be clear, KMC has an option 25 negotiation, and the parbes would have
T ey RN
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1 resolved it, 1 provision states, in the event of )
2 Q. Does KMC hire any third party to review 2 fraudulent use of KMC Telecom's network,
3 its bills or its BellSouth bills? 3 KMC Telecom will discontinue service
4 A. When you say review, review in the course 4 without notice and/or seek legal recourse
5 of — the normal course of business or to 5 to recover all costs assodated with
6 audit? 6 enforcement of this provision.
7 Q. Both. How about just in the normal course 7 My question 1s, if a KMC customer
8 of business? 8 disputed that there was any fraudulent use
9, A. Idon't - To my knowledge, we don't hire 9 of services, what would KMC do?
10 any third party to review our bills in the 10 A. If a customer under the tariff did riot
11 normal course of business. Of course, we 11 find this provision important enough to
12 are subject to auditing requirements, and 12 negotiate and agreed to this term, we
13 we do have auditors come in and audit our 13 would foliow the terms of our tariff. But
14 finanaal statements, which may include an 14 the customer has an option to negotiate
15 audit of BellSouth invoices. 15 different terms via our contract.
16 Q. It may include, so it may not Indude as 16 Q. As part of negotiations, would KMC agree
17 well? e ; 17 to remove the right to terminate service
18 A, 1t depends on the scope of the audit for 18 because of fraudulent use of services
19 theyear. I'm not in the finance 19  provided to a customer?
20 department. 20 A. KMC would not forego that right. KMC
21 Q. Let's not go to the scope of the audits. 21 would make that right subject to
22 A. Right. I'm not in the finance department. 22 reasonable provisions such as notice to
23 Q. Let'sgo to issue 99. To your knowledge, 23 the customer, a reasonable time to cure,
24 has there ever been any issue or dispute 24 and ultimate disconnection if the remedy
25 between BellSouth and KMC with respect to 25 is not brought...
. Page 300 Page 302 3
1 unauthonzed or unfawful or improper use 1 Q. The KMC master contract, Is that --
2 of services or faalities? 2 A. Exhibit 29.
3 A NotthatI can recall, 3 Q. Yeah. Does it contain the dispute
4 Q. And I will — let me just ask you. 4 resolution provision?
5 KMC - In your contracts and in your 5 A. It contains a biling dispute provision.
6 tariffs, does KMC reserve the right to 6 It does'not contain a general dispute
7 terminate its customer's service If there 7 provision. But, again, customers are free
8 1s a — If there is any unlawful or 8 to negotate a dispute provision,
9 Improper use of the service? 9 Q. To your knowledge, has KMC negotiated in
10 A. Asnoted, it may vary from contract to 10 any of Its contracts a provision that
11 oontract or subject to negotiation, but we 11 would limit KMC's ability to terminate
12 do attempt to reserve that right. That 12 service because of improper, illegal,
13 would be our starting point. 13 fraudulent use of service provided to a
14 Q. Sothe answer is yes? 14 customer?
15 A, Technically, the answer Is it varies, and 15 A. Yes.
16 we would negotiate with the customer. 16 Q. Who was it?
17 Q. IskMC willing to forego the -- forego 17 A. The customer?
18 terminating the service of a customer who 18 Q. Uh-huh.
19 is engaged In improper, illegal, or 19 A. Confidential, but --
20 fraudulent use of services provided by 20 Q. Tell me the terms.
21 KMC? 21 A. Okay.
22 A Could you please restate that or repeat 22 Q. Yeah. :
23 it? 23 A The terms induded — in fact, we have
24 Q. Sure. Let's look at Extubit 25. This is 24 this conversation with our customers
25 back to the KMC tanff 2.5.5F. And that 25 because sometimes their fraudulent use may
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1 Jeopardize other customers' services, So 1 A, Or suspension.
2 what we've negotiated, in fact, as 2 Q. Let's tum toissue 100. Should a CLEC be
3 recently as a contract last week was for 3 required or one of the Joint Petitioners
4 reasonable notice and dispute, a 4 required to pay all amounts due -- past
S reasonable period to cure, and then a 5 due to avoid suspension or termination of
6 follow-up notice regarding the nght to 6 service. And has your company received
7 disconnedt if it-was jeopardizing, again, 7 any suspension letters from BellSouth with
8 our network and jeopardizing other 8 respect to nonpayment for services
9 customers' services. Because that's -- 9 provided?
10 you know, disconnecting a customer impacts 10 A. I'd have to say not recently. We may have
11 their business, wholesale environment. It 11 received them back in about 2000.
12 may also impact their customers, so we 12 Q. Let's go back to the KMC master service
13 don't take that action ightly. 13 agreement, section 7.3. And here I
14 So absent jeopardizing my network 14 believe it states that KMC, upon written
15 or my other customers' services, we 15 notice, may Immediately terminate its
16 provide in the negotiations process 16 customer’s service for failure to pay an
17 reasonable opportunity to the customer to 17 invoice or failure to pay a security
18 resolve and remedy fraudulent use. 18 deposit; is that correct?
19 Q. The provisions you just described there, 19 A, Correct. And, again, I wish they would
20 did It contain any particular tinve frames? 20 sign this, and they don't. For whatever
21 A, We, I believe, started in the request in 21 reason, they just don't.
22 the negotiations process with ten days. 22 Q. And, again, the same question, how many
|23 Q. Ten calendar days? 23 times do you know KMC has deviated from
24 A. Ten calendar days. 24 this language here in 7.3?
25 Q. Okay. And do you know or recall what was 25 A. Again, I don't know the exact frequency.
Page 304 Page 306
1 actually agreed to? 1 I can tell you I have not seen a contract :
2 A No. Inthe instant case, the contract is 2 that included this language In it's final
3 not completed. 3 form.
4 Q. Sbil subject to negotiations? 4 Q. But some customers, I assume -- you tell
5 A stll subject to negobation. 5 me If I'm wrong — sign KMC's master
6 Q. Well, has BellSouth ever terminated or 6 service agreement and sign it without
7 suspended any service that it provides to 7 making any changes to section 7.3 here;
8 KMC or suspended any access to any 8 correct?
9 ordenng system? 9 A. Icannot say that there have been
10 A. Due to fraudulent use? 10 customers who have.
11 Q. For any reason? 11 Q. You can't say --
12 A. Ido recall vaguely threatening notice of 12 A. UkeIsaid, I have never seen an
13 suspension and access to 0SS due to 13 agreement where a customer did not alter
14 failure to pay a security deposit or an 14 that provision, but I don't know the
15 increased - a request for an increase in 15 frequency across all agreements. Sol
16 a security deposit. There's probably 16 can't say that it's never been changed.
17 around 2000. 17 My stabstical sample would say, it's
18 Q. Sothere was a notice or a threat? 18 always changed because every contract I've
19 A Athreat, nght. I don't recall whether 19 ever seen, It has been.
20 it was an Informal nohce under the 20 Q. Soit's your testmony that every KMC
21 agreement or not, 21 commerdial contract 1s changed or modified
22 Q. Do you recall if there was any actual 22 in some form or fashion?
23 terminabion of service? 23 MR. CAMPEN: Objection. Asked and
24 A. No actual termination of service. 24 answered. She's answered that she hasn't
25 Q. Or suspension? 25 seen them all. The ones she's seen are

(Pages 303 to 306)
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all that has changed - has been changed.
MR. CULPEPPER: Not -- That's not
How I understood her answer.
Q. Let's badk up and take it again. All
right. You tell me again If I've got it
wrong.
The contract revislons that you
are familiar with are contracts that you
have reviewed, every customer changed this
10 section 7.3?
11 A. Correct. But, similarly, I have not seen
12 them all. )
13 Q. And if a customer did not change section
14 7.3, would you have any reason to review
15 or see that particular contract?
16 A. Yes.
17 Q. You would still see it or would —
18 A. Somebody would still see it.
19 Q. Do you think we —
20 A. The salespeople have to submit them to
21 make sure that the contract did, in fact,
22 conform and was not, In fact, changed.
23 Q. If the contract was not changed in any
24 fashion, would it be reviewed by anybody
25 at KMC?

WL ONAUTA WN =

1 A. Ido.

2 Q. Have you got any - Do you have any

3 evidence of any bad actions by BellSouth
4 with respect to receiving payment?

5 A. Let me provide an example. Maybe in 2001,
6 KMC and BellSouth entered into a

7 settlement agreement to resolve an issue
8 regarding the percent local facility

9 billing for interconnection facilities.
10 At that point in ime, KMC was

11 in -- was behind on several accounts to

12 BellSouth. And as a resuit of that

13 settlement, we agreed we'd offset. When
14 we tned to offset, it took us some ~

15 maybe a week to two weeks to reconcile
16 what BellSouth believed is dearly

17 outstanding and in arrears because several
18 disputes that we had filed had not been
19 posted timely.

20 So that's an example of a bad adt,
21 that BeliSouth's not posting our dispute
22 timely and it could impact BellSouth's

23 assessment as to what amounts are in

24 arrears and what aging Is appropnate for
25 those amounts and to leave us to have to

Page 309 i

1 A. Yes, The sales leadership. You have

2 to — yes.

3 Q. Has KMC ever received -- 1 think 1 asked
4 this question earlier. Let me just make

5 sure I got it nght on the record.

6 Has KMC received a suspension

7 notice from BellSouth, suspension of

8 service for nonpayment?

9 A. Ithink we did in 2000. I don't know.
10 Q. How did it get resolved?

11 A. I'm sure we eventually cured the

12 nonpayment.

13 Q. Do you remember how much was involved?
14 A, No.

15 Q. Let's look at page 123 In your direct

16 testimony. No, I take that back.

17 Referring to page 123 of the

18 rebuttal testimony on this same issue.

19 Lines 18 through 21, you state that Joint
20 Petitioners ~- and our customers -
21 could be shut down based on a simple
22 calaulation error, a bad prediction about
23 BellSouth posting performance, or by bad
24 actions on the behalf - on the part of

25 BellSouth. Do you see that language?

Page 308

Page 310 f

1 calculate that and to count for that and
2 to be subject to penalty should we be

3 wrong because we disagreed with BellSouth
4 because we didn't understand that

5 BeliSouth had not posted disputes Is not
6 reasonable.

7 Q. Let'sgo toissue 101. And this is on

8 direct testimony at page 123 where your
9 testimony starts. Lines 12 and 13. It
10 states that Petitioners agree to language
11 that expands BeliSouth's nght to collect
12 deposits well beyond what is found in its
13 typical tariffs. What typical tanffs are

14 you referring to there?

15 A. Spedal access tariffs.

16 Q. But we're talking about -- But tell me if
17 I'm wrong, we're talking about BellSouth
18 tariffs?

19 A. Correct.

20 Q. Let’s go back to Deposition Exhibit 25,
21 KMC tariff. And let's go to 2.5.4,

22 deposits.

23 Now, it appears to me here that
24 KMC reserves the right to demand a

25 two-months — a deposit that would not
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1 exceed two months' charges and may also 1 agreement that has not included :
2 require advance payment of services, which 2 negotiation of the deposit requirements.
3 could indude all nonrecurnng charges and 3 Q. Soevery KMC commercial customer
4 up to one month's charges for services 4 negotiates that particular agreement?
5 provided; is that correct? 5 A. Every agreement that I have seen, this
6 A. Thatis comrect. 6 provision is negotiated.
-7 Q. Do you consider KMC's tanffs to be 7 Q. Do you see all the contracts that are
8 typical tanffs? 8 signed?
9 A. Typical CLEC tariffs or — 9 A. Idonot.
110 Q. Let's start with typical CLEC tanffs. 10 Q. Can you give me a percentage of how many
11 A. Correct. 11 contracts you do see, whether it's haif of
12 Q. How about typical ILEC tariffs? 12 them or something else, I don't know?
13 A. I'm not so certain as to how ILECs compare 13 A. If you'd like to qualify that percentage
14 with SPC. Again, we provide services via 14 by matenality.
15 contracts. So If this provision 1s 15 Q. What do you mean when you say
16 important to a customer, they may elect to 16 "matenality”?
17 negotiate via contract. 17 A. Idon't look at contracts for thousand
18 Q. While we're talking about tanffs, isn't 18 dollar services in a month, but for
19 it true that your KMC Louistana tanff 19 contracts that are fairly large, maybe
20 provides for a deposit not to exceed 20 $25,000 worth of services a month, $5,000
21 two-and-a-haif months; right? 21 worth of services a month, I probably see-
22 A. Itdoes. And, again, If that provision is 22 25 percent of those. But for contracts
23 particularly important or onerous to a‘ 23 that are'not large or matenal, I don't
24 customer, they have the right to negotiate 24 see many of those. That’s not to say that
25 a contract. 25 our legal department doesn't see them,
Page 312 Page 314 H
1 Q. Andin the contract, which was -- keep 1 It's to say that there's no need to have '
2 forgetting the Exhibit — No. 29? 2 me provide the change.
3 - MR. CAMPEN: 29, - 3 Q. Smaller dollar amount contracts, are they
4 MR. CULPEPPER: 29. Thanks. 4 typically modified or revised?
5 Q. 4.3, doesnt it provide essentally the 5 A. (Witness nods head up and down.)
6 same thing, that KMC may require 6 Q. Is the answer yes?
7 additional security of its choice in an 7 A. Yes. I'm sofry.
8 amount equal to two months’ worth of 8 Q. Do you have any idea how many or - let
9 services based upon customer’s highest 9 me stnke that.
10 involce over the prior six-month perod? 10 Smaller dollar contracts, are some
11 A. IfIocould get them ali to sign it, that 11 of them simply signed by KMC customers?
12 would be a principle. 12 A, Remember, customers can purchase contracts
13 Q. And, again, let's talk about the deposit 13 from our tanff. So if a customer didn't
14 prowision in your commeraal contract. 14 want to negotiate the provisions of
15 But isn't that so -- the KMC master 15 service, they would not likely even seek
16 contract, it contains a deposit provision 16 the master service agreement to negotiate
17 that allows for a two-month deposit; 17 fromit. They would buy services from our
18 right? 18 tanff.
19 A. Subject to negotiation. 19 Q. In this tariff, they would be subject to a
20 Q. Subject to negotiation. 20 two-month deposit plus possibly the
21 A. Right. 21 requirement to pay an advance payment as
22 Q. Andis this particular clause — how many 22 well; nght?
23 times are you aware that it's been 23 A. Subject to our tanffs.
24 negotiated? 24 Q. In this master contract in 4.3 on page 4,
25 A. In my expenence, I've never seen an 25 I think it goes on to provide that failure
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1 to provide the additional secunty shall 1 sentence.
2 result in immediate termination of 2 Q. From your -- From KMC's perspective, what
3 services and shall subject customer to 3 knowledge do you have that substanbates
4 termination fee. Do you see that 4 that assertion?
5 particular language? 5 A. Asan example - And, again, really it's
6 A. Could you give the reference again? 6 an issue we've haggled on earlier this
7 Q. Itis 43, the same as in this - what 7 year. BellSouth was in arrears on
8 T'll call the deposit provision of y'all's 8 average - first of all, general
9 contract. And it's the last line on the 9 practice, BellSouth does not pay 100
10 top of page 4. 10 percent of pay or the fee. A hundred
11 A. Could you repeat your question? 11 percent of the involces KMC 1ssues to
12 Q. Let me ask you this. Has KMC ever 12 BellSouth, that's by BeliSouth's
13 terminated a customer for failure to pay 13 witnesses' own admission. BeliSouth only
14 -additional security amounts? 14 pays their disputes, invoices from KMC by
15 A. Notto my knowledge. 15 the due date 38 percent of the time. So
16 Q. But it has the nght to do so; correct? 16 that means by definition delinquent fee
17 A. For services ordered under this 17 that the other 62 percent of the time,
18 agreement. Remember, 1t I1s rare that a 18 BellSouth's delinquent because it has not
19 customer is-going to negotiate - take 19 disputed nor has it paid amounts Involced.
20 this agreement without negotiating” 20 Q. Does KMC pay or dispute 100 percent of the
21 provisions. To my knowledge, I'm not 21 invoices it receives from BellSouth within
22 aware of any customer that has been 22 30 days?
23 terminated because of this provision. And 23 A. Not always, no.
24 we only have this provision where the 24 Q. Go toissue 103, CLEC termination of
25 customer did not negotiate otherwise. 25 service because of nonpayment of deposit
- Page 316 Page 318 §
1 Q. Inshort, it's your standard provision 1 Tell me what self-help means.
2 that is subject to negobiation? 2 A In my opinion, self-help, in the context
3 A. It's a standard provision subject to 3 that it's used here, means that an
4 negotation. 4 Individual or company is acting as judge,
S Q. Well, do you consider the right to S Juror, and executor as It relates to an
6 terminate service for failure to pay a 6 1ssue such that the party 1s able to
7 deposit to be maximum valian (phonetic)? 7 decide what's wrong and remedy the issue
8 A. Could you help me understand the use of 8 and — without having an obligation of
9 the term valian? 9 any sort to negobiate or to conform in any
10 Q. Sure. And while we're on this topic, has 10 other way to another party’s pressure.
11 BellSouth ever terminated any service of 11 Q. Does KMC have any self-help provisions in
12 KMC in connection with any security 12 its tanff or in its standard commerdial
13 deposit disagreement? 13 contract?
14 A. Notthat I'm aware of, 14 A. Inour tariff and in the standards, but,
15 Q. Let's go to the offset provision issue, 15 again, the standard is subject to
16 Issue 102. Page 126, line 12. There's 16 negotiation with customers.
17 the assertion that BellSouth does not have 17 Q. Do you consider any termination - any
18 a pristine or even a good payment record 18 right to terminate to be maximum valian?
19 when It comes to paying CLPs the amount 19 And this time I'll give you —
20 BellSouth owes under its interconnection 20 A. Right. You want to go to my testimony.
21 agreements. Do you see that language, 21 Q. Let's go to your testimony. Bottom of 133
22 page 126 of direct testimony? 22 and top of 134. I knew I would find it.
23 A, Oh,I'm sorry. Yes. 23 And this is back on issue 103, and it
24 Q. Lines 12 and 13? 24 is — the Issue is the nght to terminate
25 A. Ido see the reference there in that 25 for nonpayment of a deposit.

»
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1 A. Dol consider it to be - Will you repeat 1 Q. Andin this little hypothetical, would KMC :
2 the Guestion, please? 2 send the bond Issuer, assuming'it was
3 Q. Sure. Any right to terminate, do you 3 Mr. Campen, $100 to issue a hundred dollar
4 consider such a right to be maximum 4 bond?
5 vahan? 5 A. No.
6 A. Idoindeed. 6 Q. It would be something less than $100?
7 Q. So you consider your own company’s taniffs 7 A. Ibelieve something less, but I —
8 and contracts to be maximum vahan? 8 believe me, the bond i1ssuer wants to make
9 A. Inthat regard. That's why, again, our 9 sure that I really am putting my finger on
10 contract terms are subject to 10 that $100.
11 negotiation. If the customer had -- If a 11 Q. I've asked you several questions about KMC
12 customer was not satisfied that the 12 tariffs as well as this master contract
13 provisions of our tariff provided service 13 that was produced in discovery.
14 in @ manner in which they'd like to pay 14 Does KMC have any plans to modify
15 for those services, they're free to 15 or change its tariff or its master
16 contract with us via the contract 16 contract terms?
17 process. They're free to negotiate 17 A. KMC's master contract has, in fact, been
18 provisions. And I'm sure If that was a 18 modified and --
19 provision that - of particular importance 19 Q. When?
20 to them, we would negotiate with them, 20 A. Idon't remember the exact date.
21 Q. Tell me why KMC Is opposed to posting a 21 Q. Irrespective of the tariffs, 1s there any
22 payment bond if there i1s a dlspute over a 22 plans to —
23 deposit amount. 23 A. No.
24 A. Because, from a financial perspechve, the 24 Q. No?
25 payment bond has the same effect as the 25 A. No, not on these particular provisions.
Page 320 Page 322
1 issuing cash almost to you, so it Is 1 Q. Okay. And the master service agreement
2 almost as if we're belng obligated to pay 2 that's been produced is - the draft says
3 the deposit even though it's subject to 3 1/25/2002. Are you saying that are -
4 dispute. 4 there's a more current version?
5 Q. It's almost as if? 5 A. We actually just undertook a project to
16 A Rght It's Just like invoidng. We -- 6 reconstruct all of our customer
7 Under our terms of our agreement today for 7 agreements, so we have a new master
8 every other service, we dispute and 8 services agreement and a new -- we have
9 withhold. Why would I have a different 9 new service attachments, a complete new
10 requirement for the deposit provisions? 1 10 contract.
11 would dispute and withhold. And shoutd 11 Q. Have they been provided to your counsel?
12 there be a finding that a deposit Is 12 A. Idon't know that they were requested.
13 payable, I would pay it, just as I do 13 Q. They were requested, yes. Do you think
14 other disputes under the agreement. 14 that — well, would it be responsive
15 Q. Does a payment bond — start over, 15 to — through discovery request which
16 Would a payment bond in the amount 16 produced this particular contract which
17 of $100 cost KMC the same as writing a 17 says, produce all contracts that contain
18 check for $100? 18 any limitation of liability dause?
19 A. Erther way I've got to allocate capital or 19 A. Yeah, but this is from June 2004.
20 dollars to cover that amount. 20 Q. Understood. I mean - well, let me just
21 Q. What do you mean when you say “allocate"? 21 ask you straight up. Do you have any
22 A. WhenI present a payment bond, the bond 22 problem providing to your attorneys
23 issuer wants to be sure that I've got the 23 produced in discovery the most recent
24 money there, so you're tying up finanaal 24 version of the KMC master service
25 resources of KMC's, 25 agreement?
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1 THE WITNESS: Do we have any 1 SIGNATURE i
2 prolem produong tha 1 Hone v, ey st e
3 MR. CAMPEN: No. 3 foregoing depositon In its entirety and
4 Q. Sothat's a yes? that the same s a full, true and correct
5 A. Yes. I'm hesitating simply because I 4 transaipt of my tesimony.
5 Signature Is subject to comech
6  don't want to reopen discovery. I know o oot ot ons on
7 discovery's dosed, and 1 didn't want 6 erate ifamy.
8 to... 7
9 Q. Was -~ 8 Marva Johnson
10 A. It's a supplemental response, so Il 9
11 supplement our response. :2 State of
12 MR. CULPEPPER: Thank you. T have County of
13 - no further questions. 12
14 THE WITNESS: Okay. 13
15 (THE DEPOSITION CONCLUDED AT 1:56 P.M.) [, SWorD i ond subsembed before me ths
16 . 15 T
17 16
18 17 Notary Public
18
19 My commission expires:
;.(1) 19
20
2 21
23 2
23
24 2
25 25
Page 324 Page 326 :
; ERRATA SHEET K st o om
ty of Hamett
3 Case name:  In the Matter of 3 | Nole Bk Fleming, 3 notary publc o
4 4 and for the State of North Carolina, do .
.S Joint Petibon NewSouth 5 ot iome daym:miﬁe the
6 Communications for o Dorson hereln mmu‘%‘,“:‘ by me
7 Arbitration with BellSouth nothng bt the tuth of :s knoaledgeh
7 conceming matters In controversy
g De this cause, that the witness was thereupon
ponent:  Marva Johnson, Volume II 8 eamined under cath, the examination
10 ) o et b et e
11 Date:
2 10 ::muhn of the testimony given by
11 1 further certify that I am not counsel
13 PAGE LINE READS SHOULD READ 2 for, nor ;':: ml‘:“ "r"md the
14 ) / ok by blood or mamage to any of the
15 / / / 13 parties, nor am 1 intevested, either
16 /! / 0 D er
17 !/ ] v 15 Inwitness whereof, I have hereto set my
hand and affixed my official notarial
:g ; ; / 16 seal tis the 3rd oy of Jaruery, 2005
/ 18
20 !/ / 19
21 ! / 2 VoAb
22 ! |/ / Hy commission expires 4/30/05
23 [ / 2
24 11 / a
25 !l / / 25
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Joint Petitioners v, Robert Collins 12/17/2004
BellSouth
i Page 6 Page 8
1 A, Yes, sir. 1 have -- typically over T-1 type services
1 2 Q. Ifatany ime you need to take a break, 2 where you're refernng to internet. We

3 I'll be sure to accommodate you. And if 3 use the integrated product or take that as

4 you don't understand my question, please 4 full T-1 out to the customer for full T-1

5 feel free to ask me to clarify It at any s or multiple T-1s. )

6 time; okay? 6 Q. And this 1s purely data online, there's no

7 A Yes. 7 voice on it, as well?

8 Q. Okay. Do you know what a load coll 1s? 8 A. No, sir, the integrated voice data product

9 A. Yes. 9 has voice bundled into it. The services
10 Q. Whatisit? 10 between the two locations 1s actually a
11 A, Load coll's used in conditioning a line to 11 data arcuit in the sense of the word, but
12 provide a better quality loop for a 12 it carries both voice and intemnet
13 particular type of service, usually volce. 13 traffic -

14 Q. Can it be used for any other type of 14 Q. And --

15 service? 15 A. --1n an integrated.

16 A. Iwould have to speculate on that, but I 16 Q. Sorry. And you would be referring to, for
17 would imagine it could be used for other 17 instance, a T-1 from a KMC collocation

18 types of services. There's other services 18 site or central office to a customer's

19 out there that KMC does not use that I'm 19 premises?

20 sure it could be used for. 20 A. Yes.

21 Q. Do you have any personal knowledge of ways 21 Q. And you'd have data coming in on some of
22 In which a load col! can be used for 22 those lines and voice coming in and out on
23 services other than voice? 23 some of those lines in T-1?

24 A. No. 24 A, Correct.

25 Q. Does KMC currently use loops that it 25 Q. Okay. Do you know If KMC has any

s Page 7 Page 9

1 leases from BellSouth to provide broadband 1 customers -- voice customers that are

2 service? 2 purchasing BellSouth DSL service?

3 A Can you define your definition of 3 A. No, I wouldn't have any knowledge of that.

4 “broadband"? 4 Q. Are you aware of that?

5 Q. What s your definition of broadband? 5 A. No.

6 A Broadband Is a loose term that's been 6 Q. Are you aware of an service offenng that

7 associated with higher bandwidth traffic 7 KMC provides that is equivalent to a DSL

8 of various types. So to accurately answer 8 product?

9 that, I would have to know speafically 9 A. We have looked at several DSL products.
10 what type of broadband you're referring 10 We do have some customers that have DSL
1 to. 11 products, not necessanly as a product
12 Q. Can you identify for me the different 12 offenng but as a transport means.

13 types of broadband that you're familiar 13 Q. What do you mean by that?
14 with? 14 A. Inthat DSL in BellSouth sense, from what
15 A. All of the different types, probably not. 15 I understand, offers - in the simplistic
16 Typlcally broadband, agan, 1s used for a 16 term offers voice service and intemet,
17 higher bandwidth traffic, internet 17 service over the same copper pair in a
18 traffic. You could loosely associate it i8 transport means, you look at devices that
19 with point-to-point traffic, higher 19 belong to the company, the ILEC or the
20 bandwidth point-to-point traffic, things 20 CLEC that allow a two-wire ioop or a DSL
21 like that. 21 loop to carry larger amounts of traffic.
22 Q. What types of internet services does KMC 22 Essentially converts T-1 four-wire circuit
23 provide on a BellSouth loop? 23 to a two-wire drcuit, If you will.
24 A We offer an integrated voice and data 24 Q. Would that be like an etherloop or
25 product. We offer data only products. We 25 something like that?

3 (Pages 6to 9)
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., _J Page 10 Page 12
) 1 A Could possibly be. We -- KMC doesn't do 1 In many cases the database doesn't have
12 too much with the etherloops. I believe 2 much information on the makeup of the
3 that's some of the other Petitioners. 3 loop.
4 Q. For those customers that you believe are 4 Q. Generally, is the length of the loop in
5 receiving a DSL product, Is that product 5 the database?
6 provisioned by BellSouth? 6 A. Generally.
7 A. Itwould have to be on a resale side, 7 Q. Is it your testimony or belief that a loop
8 because KMC directly does not offer DSL as 8 that is less than 18,000 feet but contains
9 a product. 9 a load coil must be cleansed of that load
10 Q. Are you aware of any KMC customer that has 10 coil in order to be able to serve or
11 KMC volce services but data with another 11 provide for broadband service?
12 company? 12 A. Can you point me to where you're
13 A Provided solely by the other company? 13 specifically refernng to my testimony?
14 Q. Yes. 14 Q. Well, I'm asking your testimony today.
15 A. Yes. 15 A. Okay.
16 Q. Do you know what percentage of KMC 16 Q. Allright. Is it your belief that if a
17 customers have voice only with KMC and 17 loop is less than 18,000 feet, that a load
18 data with another company? 18 coil has to be removed in order for that
19 A. No, I wouldn't. I don't represent -- or 19 loop to be able to provide broadband
20 I don't have intimate knowledge of all of 20 service?
21 the company, just my speaific region. 21 A. I would have to say no in the sense of has
22 Q. Do you know what percentage of BeliSouth’s 22 to be removed. There's charactenistics of
23 loops in BellSouth's region contain load 23 where the load coil's physically located
24 coils? 24 that can greatly affect the overall
25 A. That would be BellSouth’s network. I have 25 cirouit to provide DSL.
_7* Page 11 Page 13 |
1 no knowledge of that. 1 Q. Isthere any reason -- other reason why
2 Q. For those loops that KMC is leasing from 2 KMC would want a load coll removed for a
3 BellSouth, do you know what percentage are 3 loop that is less than 18,000 feet other
4 In excess of 18,000 feet? 4 than to provide DSL?
5 A. No. 5 A. Currently, I cannot think of one.
6 Q. Is that something that you look at when 6 However, there is a potential for new
7 you're reviewing a loop? 7 technology that would require that,
8 A. If we are allowed access to the 8 Q. And could you identify that new
9 Information, the makeup of the arcut, 9 technology?
10 how it's engineered, the engineering of 10 A. No, sir, not at this time. However,
11 it, yes. 11 there's two different types that are in
12 Q. Isit your testmony that you are not 12 our testimony, the etherioop and the
13 allowed to see the loop makeup information 13 DSL — the other DSL -- the HDSL product
14 for a loop that you lease? 14 that exceeds 18,000. Given those two
15 MR. CAMPEN: Objection to the 15 examples as well as any other technology
16 form. 16 that has yet to be developed or is in the
17 Q. You can answer. 17 process of being developed.
18 A. No. 18 Q. Is KMC currently intending to use the
19 Q. Soyou -- when yau're leasing a loop from 19 etherloop?
20 BellSouth, you have full access to the 20 A. KMC, like the other Petitioners, are
21 loop makeup information for that loop; is 21 always looking at alternative measures to
22 that correct? 22 provide service. We have looked at the
23 A. We have access to the information that's 23 etherloop, the stage that we're at in
24 in the database. Is that the full 24 that. It has not been deployed yet but we
25 information on the circuit, not always, 25 are looking at several alternatives.

4 (Pages 10 to 13
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1 Q. What stage are you in regarding the 1 being made vet, correct.
2 etherloop? 2 Q. Do you know If BellSouth provides DSL
3 A Icanttell you at this point. 3 service on loops in excess of 18,000 feet?
4 Q. Why not? 4 A. No, I would not have that information.
5 A. Thats a different group that's actually 5 Q. Do you know if there are any industry
6 handling that process. 6 standards regarding when a load coil
7 Q Do you know If KMC is intending to deploy 7 should be removed to provide DSL service?
8 etherloop - etherloops durning the term 8 A Yes. Typically HDSL or DSL circuits in
9 of this replacement agreement? 9 general require dry circuits, which means
10 A. Ican't answer you. 10 all load colils need to be removed or
11 Q. Because you don't know? 11 should be removed.
12 A. Because I don't know. 12 Q. Even when the loop s less than 18,000
13 Q. Okay. Do you know If an etherloop would 13 feet?
14 still work even with the existence of a 14 A. Even when the loop is less than 18,000
15 load coil? 15 feet.
16 A. Again, KMC hasn't rolled out the etherloop 16 Q. What standard are you referring to?
17 product, so I can't honestly answer. 1 17 A Just industry standard.
18 can't answer that. 18 Q. Do you know where 1 could find such a -ﬂ
19 Q. Do you know how much on a per customer 19 standard?
20 basis an etherloop would cost for KMC? 20 A. Not off the top of my head, no, I don't
21 A. No. 21 know the exact documents.
22 Q. And G.HDSL — s that called Gizdizzle 22 Q. Doyou —
23 Oor... 23 A. The load coit manufacturers, Charles, I
24 A. I've heard several different 24 believe 1s one of them, has information
25 pronunciations of it. 25 regarding load colls.
/ Page 15 Page 17 ]
1 Q. Okay. Let's just go to G.HDSL. 1 Q. Do you believe that ine condibiorung that
2 A Yes, 2 BellSouth performs for its own customers
3 Q. Do you know what I'm talking about? 3 for xDSL service should be the standard
4 A, I'm famihar with it, yes. 4 that BellSouth performs for KMC?
5 Q. Okay. Before we get there, tell me how 5 A. Aswntten or based on the testimony, I
6 etherloop works. 6 would have to say no.
7 A, Again, I'm not intimately involved with 7 Q. And why?
8 the testing of that. 8 A. BellSouth decides what type of service
9 Q. You don't know how, In theory, it's 9 that they do in therr line conditioning.
10 supposed to work? 10 Q. Do you believe that there are instances
11 A. No. 11 where BellSouth believes that line
12 Q. What about G.HDSL? 12 condiboning would not be necessary but
13 A. No. There's — The basic premise of 13 KMC would?
14 HDSL, just with further bandwidth, the 14 A Yes.
15 same as with the different vanations of 15 Q. Can you identify one?
16 the DSL product; ADSL, HDSL. 16 A. DSL products, unknown technology, some of
17 Q. And I'm going to ask you the same 17 the newer technology that's coming out.
18 questions as I did about where KMC is in 18 Typically, BellSouth Is further behind in
19 deploying G.HDSL. Would your answers be 19 roling out new technology, whereas the
20 the same? 20 CLECs, again, as I stated before, are
21 A Yes. 21 always looking for new technology in order
22 Q. Youdon't have any knowledge as to KMC's 22 to make them a more cost-effective product
23 intent to deploy G.HDSL dunng the term of 23 to compete In the market
24 the replacement agreement? 24 Q. Have you reviewed the FCC's definition of
25 A, I'm not aware of the business decision 25 hine conditioning in the TRO?
5 (Pages 14 to 17)
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1 A, Thave looked at it over the course of the 1 mistaken, I believe Is how that was.

2 negotiations, yes. 2 Q Well, whatI--

3 Q. And do you believe that that I1s the 3 A Typcally it's up to 6,000 feet or to a

4 applicable standard that the Commussion 4 maximum bndge tap of 6,000 feet.

S should adopt in this proceeding? 5 Q. What I understand 1s, would you agree with

6 A Yes. 6 me, BeliSouth has a three-prong proposal

7 Q. What's a bndge tap? 7 as far as removal of bridge taps, first

8 A. Bridge tap 1s used to provide multiple 8 would be zero to 2,500 feet?

9 presence of a single loop or a single 9 A. Uh-huh,

10 pair, a single dircuit in multiple

11 locations. Probably the easiest way to

12 explain it, if you remember the party line
13 days, bridged taps were used extensively
14 In those situations to provide single

15 phone line to multiple household.

16 Q. What are they used for today?

17 A To provide multiple presence to pedestals,
18 to different locations on the facility.

19 Q. Canyou break it down into laymen's terms?
20 A. Again, to provide multiple presence of a
21 copper ioop in different locations.

22 Q. So, for instance -- I mean, would it be

23 applicable to a small business that wants
24 to have one loop in a building? Is that

25 how it would work? You just split the

10 Q. Second would be 2,500 to 6,000, and a

11 third would be 6,000 and above, 1 guess?

12 A Yes.

13 Q. Okay. So you would agree with that

14 characterization of BellSouth's proposal?
A That is BellSouth's proposal, yes.

16 Q. And what 1s your understanding of the

17 charge, If any, that BellSouth would

19 of 6,000 feet?

20 A BellSouth's proposal is that that is

21 tanff pricing.

22 Q. I'd like to refer you to Exhibit --

23 attachment 2, section 2.12.3? I'm sorry,
24 2.12.3.

. All nght.

N
wn
>

18 charge for removing a bridge tap in excess

E 1 loop up at the customer's premises or
2 before that?
3 A Ff--I'msomry,I-
4 Q. Sure. Why don't - I mean, I'm having
5 trouble when you say - using the word
6 pedestal, what that really means?
7 A, Through equipment - different types of
8 equipment on the facilities in the field.
9 Q. Do you know what percentage of KMC's loops
10 contain bridge taps in excess of 6,000
11 feet?

12 A, No, I wouldn't have that information.
13 Q. That's not on LMU?

14 A Agan, if the information Is present on
15 the LMU, then, yes But, again, not all
16 specifications — not all of the loop

17 makeup information Is present on those
18 documents,

19 Q. Generally, is bridge tap location on --
20 In LMU?

21 A Ifit was entered, yes,

22 Q. Do you know if BellSouth will remove
23 bridge taps in excess of 6,000 feet in
24 order to provide xDSL service?

25 A. Yes, they will, for a charge, if I'm not

Page 19
Q And if you'd look at the BellSouth

1

2

3 BellSouth will remove bndge taps in

4 excess of 6,000 feet for no additional

5 charge?

6

7 loop, that's between 16 -- I'm sorry,

8 pardon me. Okay. And repeat the

9 question, again.

10 Q. Yes. Would you agree with me that

11 BellSouth will perform -- will remove a
12 bndge tap that is over 6,000 feet at no
13 charge or no additional charge?

14 A. Yes.

15 Q. Sothere isn't any dispute on that issue,
16 I would presume?

17 A, On that issue...

18 Q. Meaning bndge taps in excess of 6,000
19 feet?

20 A. In excess of 6,000, no.

21 Q. No, there's no dispute or, no, you don't
22 agree with my statement that there is no
23 dispute?

24 A, No, no dispute over 6,000 feet.

25 Q. Okay. Why do you believe that loops

-
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1 between zero and -- excuse me, bndge 1 characteristics, again, of bndge taps and
) 2 taps between zero and 6,000 feet need to 2 what happens when a DSL circuit is put
3 be removed? 3 on. It's comparable to a ball against a
4 A. Line degradation. 4 wall. The DSL arcuit, when it
5 Q. Are you aware of any Instance currently 5 communicates between modems, basically
6 where KMC has asked BejiSouth to remove a 6 sends out the signal to the other modem.
7 bnidge tap that was between zero and 6,000 7 A bndge tap basically reflects that
8 feet? 8 signal back. So the closer a bridge tap
9 A. Spedafically, no. 9 is to a modem, the more interference it's
10 Q. Okay. Are you aware of any service that 10 going to cause with communication between
1 KMC 1s currently providing today that 11 the two modems,
12 requires the removal of a bndge tap 12 Q. Do you believe that that interference
13 between zero and 6,000 feet? 13 would occur regardiess of whether
14 A. Yes. 14 BellSouth or KMC owned the loop?
15 Q. What? 15 A. It has nothing to do with ownership. It
16 A That, again, would be the DSL transport 16 has to do with physically where the bndge
17 means that I mentioned earlier. 17 tap is.
18 Q. Right. And as far as you know, there has 18 Q. So you would agree with me that whether
19 been no Instance where you've had to ask 19 BellSouth owns the loop or KMC owns the
20 BellSouth to remove the bridge tap between 20 loop, under your understanding, If a
21 zero and 6,000 feet to provide that DSL 21 bndge tap i1s anywhere on the loop, DSL 1s
22 transport? 22 not going to work?
23 A. Iwould not have that information, no. 23 A. It will be degraded.
24 Q. Who would? 24 Q. Degraded?
25 A. That would be the group directly 25 A. Yes.
—\‘. Page 23 Page 25
( 1 responsible for ordering those arcuits. 1 Q Okay. Do you know if BellSouth removes
2 Q. Isityour belief that the existence of a 2 bndge taps on loops that are less than
3 bridge tap between zero and 6,000 feet 3 6,000 feet?
4 will predude KMC from providing DSL 4 A. Can you define for who, or do you
5 transport? 5 mean for --
6 A Yes. 6 Q. Forits end users. I'm sorry, for its end
7 Q. And how do you know that? 7 users.
8 A. The charactenstics of a bndge tap and 8 A. For BellSouth's own customers?
9 what happens when you try and put a DSL 9 Q. Yes.
10 drcuit on a bridge tap line or a bridge 10 A I'would have no information or no idea
1 tap loop. 11 what BellSouth does for its own customers.
12 Q. That -- Where the bndge tap exists 12 Q. And I believe you said that you're not
13 between zero and 6,000 feet? 13 aware of any current industry standards
14 A, Yes. 14 govermning when bridge taps should be
15 Q. Okay. But you don't have any speafic 15 removed?
16 recollection or knowledge about that 16 A. I could not state spedific documents or
17 actually happening though, do you? 17 anything like that. Again, I've read
18 A. No. Not spedfic to orders ordered by 18 several discussions about it.
19 KMC. 19 Q. Where?
20 Q. Have you seen any industry standards 20 A. Mamly on the internet.
21 regarding when bndge taps should be 21 Q Do you remember which sites?
22 removed to allow for the provisioning of 22 A. No.
23 DSL? 23 Q. How long ago did you read these websites?
24 A Specfic industry standards, no. There Is 24 A, Over the past year, probably, as the
25 much discussion based on the 25 technology emerges.
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)1 Q. And could you describe this DSL transport 1 Q. Do you participate in any collaborative
12 offering which you're providing? 2 between the CLEC industry and BellSouth?
3 Agamn, 1 apologize for asking you 3 A. Canyou explain?
4 to do it, but I'm not sure I still quite 4 Q. Yeah. Are you aware of industry
5 understand it. S collaboratives between CLECs and BellSouth
6 A. DSL dircult is essentially provisioned 6 regarding line sharing issues?
7 over a two-wire loop. In KMC's position, 7 A. Aware of, yes.
8 we have markets that we deploy DSL as a 8 Q. Do you participate in those?
9 transport means to provide higher 9 A. Not personally, no.
10 bandwidth circuits; T-1s, for example, 10 Q. Does KMC?
11 integrated voice and data pnimarily where 11 A. Ican't honestly answer that.
12 we order a DSL or a two-wire arcuit. 12 Q. Areyou aware -
13 Q. Aloop? 13 A. Icannot answer that.
14 A. Aloop. Put our own DSL equipment on it, 14 Q I'msorry. Are you aware of any decisions
15 and then our own equipment at both the 15 that have come out of these collaboratives
16 customer location, bring it back to our 16 regarding when BellSouth will perform or
17 central office. 17 remove bndge taps for CLECs?
18 Q. Would that be a DLC? Your own DSL 18 A. Yes. That has been some of the discusston
19 equipment, what would that be? 19 throughout these negotiations. .
20 A. No, it -- essentially, it 1s DSL modems 20 Q. You've learned of that through BellSouth?
21 that are more of a point-to-point 21 A. Through these negotiations, yes.
22 configuration. 22 Q. From BeliSouth?
23 Q. Soyou're splitting -- somewhere after 23  A. Uh-huh. Yes.
24 the purchase of the loop, you're splitting 24 Q. Independent of what you learn from
25 the high-frequency portion of the loop 25 BellSouth, you're not aware of any
Page 27 Page 29
r 1 with the modem; nght? 1 agreement between CLECs and BellSouth
2 A. We are taking a two-wire loop, using the 2 regarding your removal of bridge taps?
3 DSL transport to carry T-1 worth of 3 A. No.
4 traffic. 4 Q. Would you consider a CFA or a connecting
5 Q. You're taking one loop and you're putting S facility assignment to be part or to be
6 T-1 traffic on that one loop? 6 the equivalent of an MDF?
7 A. Across the DSL. 7 A. CFAis essentially where the point is that
8 Q. And that's data on the DSL? 8 BellSouth in this case is going to tie the
9 A. Could be data, could be voice and data, 9 service to to get it to KMC's equipment.
10 could be voice only. 10 Q. Uh-huh. So would you consider it to be
11 Q. Soyou're effectively taking one ioop and 11 the equivalent of the main distribution
12 making it act ike a T-1? 12 frame?
13 A Yes, 13 A, Itls a te point and has a presence on
14 Q. Are you mux-ing it up at any point or 14 the main distribution frame.
15 is - 15 Q. Butit's not -- it's not equal to a main
16 A. Explain. 16 distribution frame, 1s it?
17 Q. Are you digitizing the traffic at any 17 A. Define main distnbution frame. There are
18 point when you do that? 18 several different --
19 A, Digitizing, yes, 19 Q. Okay.
20 Q. Where? When along the continuum of 20 A. --terminations that are used several
21 purchasing the loop to getting it to your 21 different ways throughout telecom.
22 end users' DSL equipment? 22 Q. Loop comes in from end-user's premises,
23 A. Essentially, we are digital out of our 23 comes in to BellSouth's central office,
24 switch through the transport equipment to 24 hits the main distribution frame.
25 the end user, 25 A. Uh-huh,
8 (Pages 26 to 29)
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1 Q. And when it comes in, It's coming in on 1 them?
2 DS-1, so it was mux-ed up along the way, 2 A, To ascertain what services could be
3 all right? It hits the main distnbution 3 provided, yes.
4 frame. It's mux-ed down and it's an 4 Q. And the whole purpose of reviewing another
5 analog line and It's -- then it's hitting 5 carrier's LMU is to try to win that
6 to CFA to your collocation space. Do you 6 customer?
7 follow? 7 A. To have an understanding of what services
8 A. Uh-huh. 8 we could provide to that customer.
9 Q. Allright. In that instance, do you . 9 Q. And to go, you know, find out what you can
10 consider the CFA to be the equivalent of 10 provide and then go market to them and
11 an MDF? 11 then get them?
12 A. Apresence on the MDF, yes. 12 A. To provide them service.
13 Q. It's the equivalent. Do you know what 13 Q. Yes.
14 equivalent means? 14 A. Yes.
15 A. Equivalent, yes. 15 Q. Okay. So you're trying to win a customer
16 Q. You consider that, the MDF, to be the 16 away from another CLEC?
17 equivalent of a CFA? 17 A. Not necessarily.
18 A. No. Iwould have to say no. An MDF is 18 Q. Well, when would you not be looking at an
19 Just that, it's a main distnbution 19 LMU information of another CLEC without
20 frame. There are CFAs on the MDF. In 20 the intention of trying to win that
21 collocation applications, we have tie 21 customer?
22 cables that go from our equipment to the 22 A. To provide alternate service. You can
23 MDF. So to say that a CFA is a MDF, no. 23 look at disaster recovery situations where
29 Q. Now, does KMC currently review the LMU 24 single point of failure can kill a
25 information of another CLEC? 25 company.
) Page 31 Page 33
ﬁ 1 A. Currently? 1 Q. Soyou would be selling duplicity?
2 Q. Yes. 2 A. That's a possibility.
3 A. No. 3 Q. Any other possibility?
4 Q. Does KMC review the LMU Information of 4 A. To try and win the customer, yes.
S BellSouth? 5 Q. Have you had any discussions with other
6 A. Of a BellSouth customer? 6 CLECs as to whether or not they consider
7 Q. Yes. 7 their LMU information to be, you know,
8 A. If we request that information, yes. 8 confidential business information?
9 Q. Do you consider KMC's LMU information to 9 A. I believe there are other CLECs in this
10 be proprietary to KMC? 10 currently, and our testimony is that we
11 A, The LMU information? 11 would like to see the LMU.
12 Q. Yes. 12 Q. Other than Xspedius or NewSouth, have you
13 A, No. 13 had any discussions with other CLECs
14 Q. Do you beheve that carners can view your 14 regarding viewing their LMU information?
15 LMU informahon to ascertain the types of 15 A. No.
16 products that you may be offering to a 16 Q. Do you know what CCP is?
17 customer? 17 A. I've heard of It, yes.
18 A. Yes. 18 Q. What Is your understanding of CCP?
19 Q. And s that the reason why KMC wants to be 19 A. Ibelieve that Is the change control
20 able to review the LMU information of 20 process, I believe 1s what the acronym
21 another carrier? 21 1S.
22 A. For which reason? 22 Q. Do you know if KMC's raised this i1ssue
23 Q. To ascertain services that are being 23 with CCP?
24 provided or could be provided so that they 24 A. No, I do not.
25 can market to that customer and try to win 25 Q. Do you know If KMC 1s willing to address

9 (Pages 30 to 33)
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)1 this i1ssue in the CCP? 1 Q. And there are instances where KMC, on its
1 2 A. Ican take that back to the company, 2 own network, provides the last mile to a
3 again, not knowing if it has been done 3 customer; 1s that nght?
4 already. 4 A. Comrect.
5 Q. Do you know what the current standard 1s 5 Q. And that's a fiber network?
6 today regarding a carrier’s abllity to 6 A. Itvaries.
7 view the LMU information of another CLEC? 7 Q. Could it be copper?
8 A. Have reviewed, but can't -- don't 8 A It very well could be copper.
9 remember exactly as phrased. 9 Q. Do you resell those loops or those
10 Q. Do you know if an LOA is required 10 facilities?
11 currently? 11 A. Explain.
12 A. To view an LMU? 12 Q. Do you, on a wholesale basis, resell a
13 Q. Of another CLEC, yeah. 13 loop to other carriers?
14 A. In the case of a shared loop, yes. 14 A. I'm not sure on that.
15 Q. Let me try to -- I'm not trying to be 15 Q. Well, what services do you provide on a
16 cute, so let me just get to the nut. 16 wholesale basis as to your network?
17 Does KMC attempt to seek the LMU 17 A, Some of the port wholesaling through other
18 information of another CLEC today? 18 carriers. The wholesale department is
19 A. Yes. 19 completely another division of the
20 Q. When? 20 company, so I apologize, I'm not up on all
21 A. Again, as stated earlier, If we're looking 21 of their products. I know port
22 to provide alternate service or we're 22 wholesaling 1s one of the main ones.
23 looking to win the customer over. 23 Q. Do you know if KMC allows a competitor of
24 Q. So you -- do you abtain an LOA from the 24 its current customer to view the technical
25 CLEC today in order to view their LMU? 25 specificabions of the facilities that are
—_— Page 35 Page 37 ||
1 A No 1 serving your retail customer?
2 Q. Then how do you view their LMU? 2 A No, I'm not familiar.
3 A. Requeshing it through BellSouth. Again, 3 Q. Is KMC engaged in line sphtting?
4 that's -- that would be with BellSouth 4 A. No.
5 customers. 5 Q. Would 1t be fair to say that today KMC
6 Q. Right, This dispute is with CLEC to CLEC? 6 does not view the LMU informabion of
7 A, Right, looking at other CLEC's. 7 another CLEC's loop In order to ascertain
8 Q. Right. So am 1 correct - 8 the types of services that could be
9 A. The case I'm thinking of is with BellSouth 9 provided on that loop?
10 customers. 10 A. Yes.
11 Q. Right. 11 Q. You've testified about CNAM dipping; is
12 A. So another CLEC, I would have to say no. 12 that nght?
13 Q. Okay. So you have never -- well, I 13 A Yes.
14 shouldn't say never. 14 Q. What is your understanding of CNAM
15 Are you aware of any Instance 15 dipping?
16 where KMC has requested an LOA from a CLEC 16 A. Itis a dip into the database to pull up
17 to view their LMU? 17 the listed name and number or name
18 A. Iwould have to say no. 18 information associated with a speafic
19 Q Are you aware of any CLEC requesting KMC 19 number,
20 to execute an LOA to view your LMU? 20 Q. Okay. I'd like for you to draw for me a
21 A. No, I wouldn't have that information 21 call flue on here explaining, If you can,
22 Again, that would be through the order 22 who makes the dip and when. Would that be
23 processing group, 23 possible?
24 Q. KMCis also a wholesale provider, correct? 24 A. I could probably articulate it a little
25 A, Correct. 25 bit better,
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Y1 Q [Iike pictures. 1 Now, if you could somewhere else /
2 MR. MEZA: And we'll mark it as an 2 on this page do the reverse, a BellSouth
3 exhibit, Henry. 3 to KMC call -- caller with KMC caller
4 MR. CAMPEN: Yeah. 4 having Caller ID.
5 MR. MEZA: Okay. 5 A. It would be the same picture but the
6 Q. And what I'm specifically looking for 1s 6 name's different.
7 Caller A - and you pick the carner. 7 Q. Okay. Let's take the BellSouth
8 Sometimes I like to put the carmer versus 8 onginating call for a second. In this
9 a letter, so somebody calls somebody 9 instance, when It hits the KMC switch, do
10 that's got Caller ID. 10 you know what databases the KMC switch 1s
11 A. Cross-carnier, I assume. 11 querying?
12 Q. What do you mean cross-carrier? What do 12 A Yes.
13 you mean by that? 13 Q. Do you know how many databases it quenies?
14 A, KMC customer to BellSouth -- 14 A. Just one database, I believe,
15 Q. Yes. 15 Q. And do you know what one it is?
16 A. -- or BellSouth to KMC. 16 A. Not off the top of my head, no. I
17 Q. Yes, absolutely, 17 apologize.
18 A. Very smplistic. Actually, I should 18 Q. It's okay. And do you know what
19 probably start it so it goes right to 19 companies’ information are stored in that
20 left. And eliminating all of the 20 database?
21 transport equipment in between, call is 21 A. The -- Exactly, no.
22 placed from the KMC switch from the 22 Q. SoIf BellSouth's information is not
23 customer. KMC customer to a BellSouth 23 stored in the database that KMC has
24 customer. When that call arrives into the 24 queried, will the KMC end user receive
25 BellSouth switch, the BellSouth switch 25 Caller ID information?
—-)‘ Page 39 Page 41
1 does the dip into the database. 1 A. No.
2 Q. And where is the database? 2 Q. Okay. Now.
3 A It depends on which service BellSouth 1s 3 MR. CAMPEN: Mr. Meza, just to
4 using. ' 4 clanfy the document, I might just ask if
5 Q. Isthe switch, the BellSouth switch 5 this is true and suggest, as I understood
6 programmed to ascertain or make -- to 6 his testimony, the call came to the
7 find out where the information Is stored, 7 BellSouth switch, went up to the database
8 or does it automatically only go to 8 and then back down to the caller?
9 certain databases? 9 MR, MEZA; That's nght. i
10 A. There's -- Where the actual programming 10 MR. CAMPEN: Maybe an arrow up --
11 is that tells the switch to go to a 11 MR. MEZA: Sure.
12 specific database, I'm not sure, but that 12 MR. CAMPEN: -- one side and an
13 Is - yes, there's a setup with a 13 arrow back down?
14 warehousing company that has the name 14 MR. MEZA: That would be fine,
15 information. That Is set up so that any 15 Q. Do you know If KMC stores Its name In the
16 call coming into a switch is then routed 16 BeliSouth database?
17 to that database to do the dip. That 17 A. No, I wouldn't know that.
18 database then returns the name that it has 18 Q. Youdon't know, okay. What about Sprint
19 on file that ~ associated with that 19 United?
20 speafic number, delivers it back to the 20 A, Iwouldn't.
21 switch. The switch then passes that along 21 Q. VeriSign.
22 to the customer. 22 A, VeriSign I believe is one that we either
23 Q. Okay. Now, on the bottom of that, do you 23 use or have used in the past.
24 recall -- and put an arrow so we know the 29 Q. And do you know if the way that names are
25 call 1s coming this way. There we go. 25 stored, if only a certain percentage of

11 (Pages 38 to 41)
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1 names are stored with a specfic company 1 questions for you to issues on attachment
2 or are all your names stored in all the 2 6.
3 companies that you subscribe to? I mean, 3 BY MR. CULPEPPER:
4 do you know particularly how that works? 4 Q. Good afternoon, Mr. Collins. I'm Robert
S A. No. 5 Culpepper, and I also represent
6 Q. Do you know how many CNAM database 6 BeliSouth, And let's turn to attachment
7 providers there are? 7 6, issue 86B, unauthorized access to CSR
8 A. No. 8 information.
9 Q. Is it your intention with thus i1ssue to 9 MR. CAMPEN: Can you give us a
10 make BellSouth contract with every single 10 section reference, Robert?
11 CNAM database provider? 11 MR. CULPEPPER: 2.5.5.3. It may
12 A. No. 12 be on page 7 of attachment 6.
13 Q. Does KMC contract with every single CNAM 13 A, 25.5.3?
14 database provider? 14 Q. Yeah. Tell me, Mr. Collins, do you know
15 A No. 15 what CSR information 1s?
16 Q. Do you believe It is acceptable in some 16 A. Yes, sir.
17 instances where a KMC end user, who does 17 Q. Can you - What's your understanding of
18 not have Caller ID, doesn't receive all 18 CSR information?
19 the information in a call in Caller ID? 19 A. That is the customer service record that
20 A. If the customer doesn't have Caller ID, he 20 contains the specific configuration of the
21 wouldn't receive any information. 21 particular customer,
22 Q. If the customer does have Caller ID, do 22 Q. And let's take a look at the Joint
23 you believe that there may be instances 23 Petiboners' language at 2.5.5.3. And
24 where the information may not show up 24 could you take a -- take some time and
25 because KMC doesn't have a contract with 25 Just read the bold version of the customer h
— Page 43 Page 45
1 the originating -- with the company 1 short name version, And you understand
2 that's holding the onginating carner -- 2 that's the language the Joint Pettioners
3 the onginating customer's information? 3 are proposing?
4 A. I'm sorry, one more time. 4 A. Yes.
5 Q. Sure. Sorry. Do you think there are -- 5 Q. Take a look at the second bolded sentence,
6 may be instances — let's take the 6 the one that starts, if the receiving
7 originating call, is from Alaska; okay? 7 party fails to provide the other party
8 A. From another carmer? 8 with notice.
9 Q. Another carner. Comes in and terminates 9 A, Is that the BellSouth version?
10 to a KMC end user. Do you think that that 10 Q. No. Huh-uh. I'm asking about Joint
1 type of call should result in Caller ID 11 Petitioners' version.
12 information showing up for the KMC end 12 A. The second bolded? )
13 user? 13 Q. Yeah, there's first -- there's bolded --
14 A. If that information is in the database, 14 the first two lines are bolded.
15 yes, it would show up. 15 And my question is, after you take
16 Q. Okay. Is it your belief that all 16 a look at it, tell me what is a reasonable
17 information is stored in the KMC database 17 period of time for one party to provide
18 to which it subscnibes to? 18 the other party with proof suffiaent to
19 A Iwould have to say no. Allisa very 19 persuade the other party that it erred in
20 Inclusive word. 20 asserting noncompliance?
21 MR. MEZA: Let's mark that as 30. 21 A. Reasonable would mean an amount of time
22 (DEPOSITION EXHIBIT NO. 30 WAS MARKED.) 22 appropnate enough to research the
23 MR. CAMPEN: Off the record. 23 situation and discover all of the facts
24 MR. MEZA: I'm done. 24 involved.
25 Mr. Culpepper may have some 25 Q How long of a penod of time would that
12 (Pages 42 to 45)
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1 be? 1 Q. - and goes on to page 8. And just review
1 2 A. It would have to depend on the depth of 2 it for me, if you will,
3 research that 1s nvolved. 3 (PAUSE.)
4 Q. How much research, in your opinion, would 4 Q. Have you had a chance to look at it?
5 be involved to determine whether or not 5 A Yes.
6 there's been some unauthonzed access to 6 Q. Tell me what parts of the BellSouth
7 CSR information? 7 version, if any, that you find ambiguous?
8 A. I'would have to speculate. It would, 8 A. The termination of acoess was one part,
9 again, be specific to the instance. 9 may discontinue provisioning of existing
10 Q. Would it take 30 days? 10 services.
11 A, It could possibly -- 11 Q. Tell me where the termination of access
12 MR. CAMPEN: Objection. Asked and 12 part is you're referring to.
13 answered. 13 A. The -- Page 8, fourth line down. May
14 Q. You can answer the question. 14 terminate the provision of access to
15 A, It could take 30 days, yes. Again, 15 ordering system to the party and may
16 that's -- 1 would have to speculate. 16 discontinue the provisioning of existing
17 Q. Do you have any first-hand knowledge of an 17 services.
18 inquiry into whether or not there have 18 Q. And then go on. If such -- If such use
19 been unauthonzed access to CSR 19 is not corrected or ceased by the tenth
20 information? 20 calendar day foliowing the date of the
21 A. No. 21 initial notice, is that the part you're
22 Q. Soit's fair to say that you can't tell me 22 reading from?
23 today -- sitting here today how long a 23 A. Yes.
24 reasonable penod of time would be to 24 Q Tell me what's ambiguous about that.
25 mvestigate the matter? 25 Isn't it setting forth a speafic ime
H
= Page 47 Page 49 f}
K 1 MR. CAMPEN* Objection as to form. 1 frame under which corrective action
2 A. No. 2 can --
3 Q. Now, tell me why is it that the party, 3 A Yes.
4 which believes there has been some 4 Q. - betaken?
5 unauthonzed access to CSR information, 1s 5 A Itdoes.
6 required to assert a dispute resolution 6 Q. So tell me what's ambiguous.
7 provision under the contract? 7 A. That portion is dear.
8 A. To assure that the handle -- or the 8 Q. Is there some other portion that you think
9 situation is handled correctly and that 9 may be ambiguous?
10 the offending party 1s afforded all the 10 A, And, I'm sorry, I see where I was
11 information, all the details associated 11 confused. On page 7.
12 with the specific incident so that It can 12 Q. On the BellSouth version?
13 be nvestigated and that it's accomplished 13 A. Yes.
14 through a common means already set in 14 Q. Okay.
15 place. 15 A If you will allow me a moment again.
16 Q. And when you say “offending party", which 16 Q. Sure.
17 party are you refernng to? 17 A. I'm trying to regain my train of thought
18 A. The party who - for example, BellSouth 18 on this.
19 came to KMC. KMC would then be the 19 Q. Okay.
20 offending party in trying to get the CSR 20 A. Ambiguous, no. The concern with this was
21 information or with the CSR violation. 21 the fifth calendar day and the tenth
22 Q. Take a look at the BellSouth version of 22 calendar day.
23 the same section 2.5.5.3. And that starts 23 Q. Would the concem be alleviated if those
24 at the bottom of that page 7 -- 24 dates -- those time frames were something
25 A Yes, sir, 25  different?
e —— =" T = ==
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1 A. That would have to go back to the 1 A. The intent behind this is to prevent the
{2 Petitioners. I could not make that 2 termination of service into receiving the

3 assumption solo. 3 CSRs. By taking this to a court of law,

4 Q. Has KMC had any dispute with BellSouth 4 it provides the avenue to dispute the

5 regarding unauthorized access to CSR 5 resolution and come to an understanding or

6 nformation? 6 to a resolution, whereas disconnecting

7 A. Ican't answer that. Not to my knowledge. 7 service or suspending service into CSRs

8 Q. Does KMC have similar provisions in Its 8 has an adverse effect into the company by

9 tariffs or in its contracts? 9 taking that venue to a court of law or up

10 A. Again, I'm not familiar with — that 10 to a court of law if it cannot be resolved
11 familiar with the tanffs and provisions, 11 beforehand.
12 Q. Page 93 of the direct testimony, which 12 Q. Couldn't the parties take it to a
13 1s -~ 15 that Exhibit 1? 13 commission for resolution just as well?
14 A 93? 14 A, That, I'm not sure of.
15 Q. Yes, sir. 15 Q. Let's go to issue 88. That's one of your
16 A. Yes, sir. 16 1ssues, isn't it, Mr. Collins?
17 Q. How about, if you would, just review lines 17 A. I would actually have to look at the --
18 5 through 11, which 1s the answer to the 18 Q. The rate for a service X backcharge.
19 question, what is the rationale for your 19 A. Which issue, I'm sorry?
20 position, 20 Q. 88or6/5.
21 A. Yes, srr. 21 A, Yes.
22 Q. Tell me what's meant by your statement 22 Q. That's your 1ssue; right?
23 that BellSouth 1s truly concerned about 23 A, Yes.
24 resolving 1ssues such as unauthonized CSR 24 Q. What's the basis for your position that a
25 information -- and I'm paraphrasing a 25 service expedite charge should be pnced
—} Page 51
1 Iittle bit. It should not continue to 1 in accordance with TELRIC pricing
2 impose Induding a court of law as an 2 standards?
3 appropnate venue for dispute resolution? 3 A. Itinvolves a UNE. I mean, essentially
4 A, Just what it says In there, that that 4 you're talking the expedited install of a
5 would be an option. With the self-help, 5 UNE service, which UNEs are covered under
6 it means immediate action, that service 6 251, which would, therefore, be TELRIC
7 would be — could possibly be -- I'm 7 priding.
8 sorry, that it should invalve up to a 8 Q. Solt's your testimony that the basis for
9 court of law as part of the resolution 9 your position ts Section 251 of the
10 process. Just as it's stated in the 10 Telecom Act?
11 testmony, 11 A, The testimony is that the pricing should
12 Q. Isit your teshmony that a state 12 be set consistent with TELRIC pricing.
13 commission couldn't just as easily resolve 13 Q. Understood. I'm asking you, can you give
14 the same type of dispute? 14 me any authonty for the position stated
15 A. I'm sorry, could you show me where that's 15 in your testimony?
16 at in the testimony? 16 A. I'm sorry, give you authonty?
17 Q. I'm asking about your testmony. And as I 17 Q. Well, such as a state comnussion order or
18 read this testimony, you're suggesting 18 federal order or some other authority that
19 that a dispute over CSR information 1s 19 says, hey, BellSouth, you have an
20 more readily resolved in a court of law. 20 obligation to price a service expedite in
21 Now, it's your testmony -- tell me if I'm 21 association with the UNE order at TELRIC.
22 reading it wrong. 22 That's what I'm talking about,
23 MR. CAMPEN: Objection to the form 23 A, 1tis our stance that expedites involve
24 of the question. I believe you're 24 nothing outside of normal provisioning for
25 mischaracterizing what is wntten, 25 UNE services.
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1 And based on that, UNEs are 1 apply?
2 covered under -- I believe it's under the 2 A. Was it a requested early install?
3 251, that shows that TELRIC pnicing for a 3 Q. Yeah. A requested early install.
4 normal UNE mstall circutts, this is 4 A. It's -- KMC requested the early install,
5 expedite charge, and would follow that 5 is what you mean?
6 same prinaple. 6 Q. Yes.
7 Q. So aservice expedite, in your opinion, is 7 A, And that service was installed early?
8 a normal part of provisioning? 8 Q. Correct.
9 A. No, it's not a normal part of 9 A Again, that is a position that we are
10 provisioning. It's a request for an 10 taking in here that that would be tn line
11 expedited install. There is -- There's 11 and consistent with the TELRIC pncing.
12 no difference in the provisioning itself 12 Q. To your knowledge, has any state
13 -- the physical provisioning of the UNE 13 commission established TELRIC-based
14 arcuit that differs. It is merely - 14 service expedite charge?
15 It's a request for an expedited instafl. 15 A. No, I wouldn't,
16 Q. Does KMC expedite orders for its 16 Q. Do you know why they haven't?
17 customers? 17 A. No.
18 A Yes, we do. 18 Q. Did any CLEC ask for it?
19 Q. Does KMC charge its customers for 19 A, Iwouldn't know.
20 those - for orders that 1t expedites? 20 Q. Mr, Coliins, let's assume that KMC puts in
21 A, Yes, we do. 21 a service expedite charge for the
22 Q. Does KMC charge its customers TELRIC-based 22 provisioning of a UNE loop; okay?
23 service expedite charges? 23 A. Service expedite request.
24 A The exact charges, I'm not sure of on the 24 Q. Yeah. And BellSouth provisions that loop
25 KMC side. That's actually handled through 25 In an expedited basis; okay? Are you with
Page S5 Page 57
1 the billing. 1 me?
2 Q. Tell me, what is the purpose of service 2 A. Yes, sir.
3 intervals? 3 Q. Let's assume that by putting a priority on
4 A. To provide a -- what is the term I'm 4 the KMC service request that BellSouth
5 looking for — a metrics, if you will, or ) then fails to meet the state UNE service
6 to provide a standard in which services 6 request of another CLEC; okay? Are you
7 are Installed that Is predictable. 7 with me?
8 Q. Does KMC have service intervals? 8 A Yes,sir
9 A Yes, we do. 9 Q. Now, assume for me that that missed
10 Q. Does KMC -- strike that. 10 service Interval on a second CLEC causes
11 Mr. Collins, if KMC places an 11 BellSouth to incur a penalty known as a
12 order for UNE provisioning and that order 12 SEEM penalty and causes BellSouth to pay
13 Is provisioned within the standard 13 its SEEM penalty to that second CLEC. Are
14 interval, what charges apply? 14 you with me?
15 A. The exact charges, I'm not sure. Again, 15 A, Yes, sir.
16 that's handled through the bithing 16 Q. Would KMC, in that instance, agree to
17 department. I'm not Intimately familiar 17 remburse BellSouth the SEEM penalty it
18 with the exact charges. 18 paid to another CLEC in order to meet the
19 Q. Itwould be whatever the applicable UNE or 19 KMC service expedite request?
20 TELRIC-based charge would be; correct? 20 MR. CAMPEN: Object to the form of
21 A That's my understanding, yes. 21 the question,
22 Q. Now, if KMC placed an order - another UNE 22 A. Icannot answer that. Giving how
23 order and -- at that interval and it was 23 BellSouth handles the expedite installs,
24 completed in half that time, in half the 24 they have refused an expedite and --
25 standard Interval, what charge should 25 excuse me, let me rephrase that, not
, 15 (Pages 54 to 57)
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)1 refused, but have come back and said that 1 ERRATA SHEET =
2 an expedite was unavailable, that they 2
3 could not expedite the charge, that the 3 Case name:  In the Matter of
4 best date they could do was the one that 4
5 was provided, I would think that given 5 Joint Petition NewSouth
6 that scenano, that BellSouth, knowing 6 Communications for
7 their workload, would not accept an 7 Arbitration with BellSouth
8 expedite on one to miss another and incur 8
9 a SEEMs penalty. 9 Deponent: Robert Collins
10 Q. With respect to having a choice -- maybe 10
11 that's the wrong term. 11 Date*
12 Does — KMC, do they have the 12
13 option of refusing an expedite request of 13 PAGE LINE READS SHOULD READ
14 its customer or dechining it, if you will? 14 ! /
15 A. The option, yes. 15 !/ ! /
16 MR. CULPEPPER: Can we go off the 16 !/ /
17 record? 17 !/ /
18 MR. CAMPEN: Sure. 18 /] /
19 (SHORT RECESS.) 19 !/ ! /
20 BY MR. CULPEPPER: 20 /! /
21 Q. Mr. Hollins, what happens when KMC makes a 21 /! /
22 service expedite request on BellSouth and 22 !/ /
23 BellSouth is unable to meet that request? 23 !/ /
24 A. As far as what does KMC do? 24 !l ! /
25 Q. Uh-huh, 25 /! /
—, Page 59 Page 61
{1 A We attempt to work with BellSouth to see ; . Robert gﬁ”r:"fg:fmw state under :
2 if we can't get an expedite in at that : ’
3 time If there's no way, then we're 3 ?;'Z'gﬂg 'aﬂﬁli.é?fn?’ :iaf:z‘.'fe@"adm
4 forced to look at possibly providing that the same 1s a full, true and correct
5 alternative service in the case of a 54 2““‘?,5’2 Zf;";ﬁ,et?:" tr: (;:Z}ecnons on
6 customer move, for example, or in the case 1gna
7 of a customer belng proviged by 6 attached erata sheet, if any.
8 service -- by a carrier who's going out 7
9 of business and who has a drop dead time 8  Robert Collins
10 asto when they're shuthng their service H ]
11 down. If that -- If the request that was :1 State o
12 submitted to BellSouth cannot be submitted County of
13 in bme, then KMC has to look at g
14 alternative measures to provide service to
15 that customer to keep frgm impacting them. 14 Swd';;" o?nd s”"“"""‘;:’, before me this
16 Q. So, In short, BellSouth — you understand 15 )
17 that BellSouth has no obligation to meet 16
18 the service expedite request? 17 Notary Public
19 A Yes. By commisso ,
_ |20 MR. CULPEPPER: 1 have no further g | Yeommsson expires:
21 questions. 20
22 MR. MEZA: We're done. 2
%3 (THE DEPOSITION CONCLUDED AT 4:11 P.M.) g
4
25 2
e s o ===
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1 CERTIFICATE
)z State of North Carofing
County of Hamett
2 1, Nicole Ball Fleming, a notary public in

and for the State of North Carolina, do
hereby certify that there came before me
on the 17th day of December, 2004, the
persan herelnbefore named, who was by me
duly sworn to testify to the truth and
nothing but the truth of his knowledge

1 further certify that I am not counsel
for, nor in the employment of any of the
parties to this action, that I am not
refated by blood or mantage to any of the
parties, nor am [ interested, either
directly or indirectly, In the results of
thes action.

In witness whereof, 1 have hereto set my
hand and afitxed my offidal notarial
seal, this the 31st day of December,
2004

Nicole Ball Fleming
Notary Public
My commitssion expires 4/30/05

NICOLE FLEMING & ASSOCIATES
(919) 567-1123
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BeliSouth
Page 2 Page 4
1 APPEARANCES OF COUNSEL b etore testrn ok b was
2 between coun:
3 On behalf of the Joint Petitioners ! 1wmum o a:“"ﬁ s ollows. I
4 Henry C Campen, Jr 3 1 That any defect in the notice of the
Parker Poe Adams & Bernstein, LLP 4 ::cu;g of this deposition, etti’t: :: :a m :
5 1400 Wachovia Capitol Center , O otherwise a5 requi
Raleigh, NC 27602-0389 S esams et e o ooy nosce mal
6 6 respects as required by statute had been given
John ) Heitmann 7 3nd mmm 0 the manner
7 Garret R Hargrave 8 2 That thus deposition shall be taken for
Kelley Drye & Warren the purpase of discovery or for use 35 evidence
8 1200 19th Street, NW % e e enitied acton, o for both
Suite 500 10
9 Washington, DC 20036 1 amaanmmg and vequ:emenls m
10 msmmmwmummu.‘lsw
i; _ On behalf of BellSouth 12 Including 'ﬁfm?:m E',:m .
13 deposion shall have the same effect as if a
Jim Meza formalities In respect to the opening of the
13 Robert A Culpepper 155775 oot me undervgned, Saroh K. Mis, &
BellSouth Legal Department Notary Public s duly qualified and constituted
14 675 West Peachtree Street, NE 16 totake this depositon
Suite 4300 v U\e?m?\hmered, :nnd mmss'l:’:zeﬂr::nl;vm ! b
15 Atlanta, GA 30375 18 need nct be m::durlng the Bk:\:n:i.m:
16 19 mmm he:!:lom any judge ;Yany
17 court of competent junsdiction for the purpose
18 2 atol St cae ot whe 194 depoten
19 21  mught be used, except that an objecton as to
20 the form of 3 question must be made at the bme
21 22 such 2 quesbon s asked or objection 1s warved
22 . 85 t0 the form of the queston
23 6. That the North Carolina Rules of Civil
24 24 Procedure shall control concerning the use of
25 25 e et
Page 3 Page S |
1 INDEX TO EXAMINATIONS & EXHIBITS 1 PROCEEDINGS
2 2 * kX X X X
3 Examination Page 3 Whereupon,
4 4 HAMILTON RUSSELL,
5 Direct by Mr. Meza 5 5 having been duly sworn, testified as follows:
6 6 EXAMINATION
7 --- 7 BY MR. MEZA:
8 8 Q. Good afternoon, Mr. Russell My name
9 Deposition Exhibit Page 9 1sJm Meza. I'm a lawyer for BellSouth. We're
10 NO. 5 Joint Petitioners' Exhibit A .. 41 10 here to depose you In the context of an
11 NO 6 Request for Production .. ... 46 11 arbitration proceeding that our various
12 NO. 7 Service Exhibit T Local Access, 12 companies have between each other. Have you
13 Wholesale Services Agreement . 46 13 been deposed before?
14 NO. 8 Petitioner's Response to Request 14 A. Yes.
15 for Production No. 14 ..... 50 15 Q. And I understand you're a lawyer?
16 NO. 9 Produced for Request for 16 A. Yes
17 Production No. 14, MBX 00027-00030 50 17 Q. Sois It far to assume that I don't
18 NO. 10 Response to Interrogatories .. 68 18 need to instruct you on how a deposition should
19 NO. 11 Joint Petitioners' Response to 19 proceed?
20 BellSouth's Request for 20 A. That's fine.
21 Production No. 11 ....... 75 21 Q. What's your current job title, sir?
22 NO. 12 NuVox Response to Production No. 13 76 22 A. Current job title is Vice President of
23 NO. 13 Agreement, General Terms and 23 Regulatory Affairs for NuVox Communications,
24 Conditions .. ........ 97 24 Inc.
25 25 Q. In your duties do you provide counsel

iam h
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BellSouth
Page 6 Page 8 [}
1 to Nuvox? 1 A. Not necessanly. i
2 A. Yes. 2 Q. Are there other people at NuVox who H
3 Q. So do you consider yourself a lawyer 3 would approve a revision to a NuVox tanff /
4 for NuVox? 4 related to the potential exposure NuVox may have :
5 A. Yes. 5 1n providing service to a customer? H
6 Q. Are you appearing as a lawyer today? 6 A. Yes.
7 A. Appearing as a witness. [ am also a 7 Q. Who is that?
8 lawyer by trade. 8 A. Ed Caduke.
9 Q. As a witness, are you -- do you 9 Q. What s his position?
10 consider yourself a policy witness? 10 A. He s Vice President of Regulatory
11 A The testimony that I'm providing 11  Affarrs. ;
12_ nvolves policy i1ssues; however, my primary 12 Q. Is he also a lawyer?
13 position with the company I1sn't -- 1s to assist 13 A. Yes. :
14 with policy 1ssues; however, that's not my 14 Q. Are you here today speaking on behalf H
15 everyday job role. 15 of NewSouth and NuVox?
16 Q. Do you believe a policy witness should 16 A. Yes. i
17 have facts to support their testimony? 17 Q So everything -- well, just make sure i
18 A. In some instances, yes, but in others 18 we're clear. If I refer to one company and not f
19 to testify based on their experience and as it 19 the other, I'm using them interchangeably. ¢
20 would apply to issues of policy. 20 A. That's fine. 1
21 Q. Now, as -- I think you said director 21 Q. Do you have any expertise in network :
22 orvice president of regulatory; 1s that night? 22 issues? g
23 A. That's nght. 23 A. Interms of learning the business over i
24 Q. Do you have specific segments of the 24 the past seven years, I'm familiar with network %
25 Dbusiness that you're responsible for? 25 ssues. I would not say that I'm an expert with ;
Page 7 Page 9 |.
1 A. Yes , 1 regard to network Issues. —‘,
2 Q. What are they? 2 Q. What about UNE costs? i
3 A. I handle company corporate issues, 3 A. 1 have been involved in UNE cost
4 contracts, some state regulatory work. Work 4 proceedings, and I've looked at prices as .
5 with certain RBOCs, including BellSouth, among 5 established by state commissions in terms of
6 other things 6 reviewing our network costs .
7 Q. What is a company corporate 1ssue? 7 Q. Have you ever -- sorry. .
8 A. Setting up a company option plan. 8 A. 1 don't necessarily know If I am an
9 Q. Okay, so HR? 9 expert in that regard, but I have reviewed ~
10 A. Working on corporate development 10 network costs from time to time, ;
11 Option plan i1s not necessarily HR. It's more of 11 Q. Have you ever reviewed a cost study?
12 a benefits issue. 12 A Yes. !
13 Q. Do you have any role in the 13 Q. Have you ever performed a cost study? :
14 formulation or revision of NuVox's tanffs? 14 A. Inwhat -- ;
15 A. To some degree, yes. 15 Q. ATELRIC cost study? ’
16 Q. And what degree Is that? 16 A. What do you mean by performed a TELRIC i
17 A. The lady who actually files NuVox's 17 cost study? ﬁ
18 tanff changes is a paralegal by the name of 18 Q. Have you ever analyzed a cost study ¢
19 Mary Campbell. She works for me. 19 submitted by BellSouth for establishment of a !
20 Q. Do you approve ali the changes that 20 UNE cost? ' :
21 she submits on behalf of NuVox? 21 A. I have looked at cost studies from ‘
22 A. Tapprove certain changes from time to 22 time to time that BellSouth has submitted to a :
23 tme, as do others. 23 state commission.
24 Q. 1Is there a particular type of change 24 Q. Did you review the methodology used by
25 that would fall under your expertise? 25 BeliSouth to come to the derived cost in the :

- i
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Page 10 Page 12 [;
1 cost study? 1 year 2000. {
2 A. 1reviewed certain elements that 2 Around that same time, we began 3
3 BellSouth indicated it had included 1n a cost 3 negohiations, that Is State Communications. The f
4 study -- in the cost study. I cannot recall -- 4 company's name changed, and the name change may
5 this Is some years ago -- the particular 5 have occurred In late '99, to Trivergent :
6 elements. 6 Communications. In May -- April or May of the /
7 Q. Are you involved with any product 7 year 2000, we began talks with Gabriei 3
8 development aspect of NuVox? 8 Communications out of St. Louis to merge the two é
9 A. Yes, 9 companies. The attractiveness there was Gabnel i
10 Q. To what degree? 10 was providing service to small business H
11 A. The legal department provides advice 11 customers on their own facilities in the midwest i
12 on occasion as the sales and marketing 12 in both then the AmeriTech region and in ;
13 department develop new products for the company 13 SouthWestern Bell. The only state where they j
14  to sell to its customers. 14 provided services in the BellSouth area was in f
15 Q Other than providing legal advice, do 15 Kentucky. It seemed like a good fit That :
16 you actually perform any services relating to 16 merger was completed in October of the year “
17 the development of your products? 17 2000, at which time Trivergent Communications 1
18 A. In terms of looking at whether the 18 was the company that later became NuVox via a 5
19 company I1s entitled to and may provide a certain 19 name change that was precipitated by the merger A
20 service within the parameters of its network 20 of Trivergent and Gabnel Communications. i
21 configuration, et cetera, yes, provide advice on 21 Q. So s it fair to assume that NuVox has ¢
22 product development. 22 interconnection agreements with RBOCs other than ;
23 Q. How long have you been with NuVox? 23 BellSouth?
24 A. Since '98 -- early '98. 24 A. Yes. :
25 Q. Have there been some predecessor 25 Q. Which one? ;
Page 11 Page 13 |:
1 companies to NuvVox? 1 A. Cinannati Bell, SBC. I don't believe :
2 A. Not necessarily predecessor companies. 2 that we have any interconnection agreements with
3 State Communications was Incorporated in October 3 Venzon, but I'm not certain about the midwest. :
4 of 1997. Began providing service, I believe, in 4 Q. Do you have any -- oh, I'm sorry.
5 Kentucky in May of 1998. In the first part of 5 A. NuVox through NewSouth, at this point 3
6 1998, we were obtaining our local and long 6 in time still In the name of NewSouth, does have !
7 distance certifications in the nine-state 7 an Iinterconnection agreement with Verizon. 1 i
8 BeliSouth region, along with some other states. 8 think that's it. s
9 The company's initial business plan anticipated 9 Q. Do you have any responsibility for the '
10 providing total service resale to residential 10 negotiation or implementation of those :
11 customers and small businesses. We marketed our 11 agreements that are not involving BellSouth?
12 services in -- it staggered through states, 12 A. Only in the event that the person who
13 starting with Kentucky. 1 can't recall the 13 1s responsible for those I1s out and I have to
14 specfic order of the states as we began to 14 take up If he's on vacation, but not on a
15 market our services in the BellSouth region. 15 day-to-day basis, no. N
16 But we would sign up a customer, do a change 16 Q. Do you know if there's a joint defense ‘
17 as-i1s order, and then begin providing service to 17 agreement between the various companies :
18 the customer through a resale. 18 participating in this arbitration?
19 Sometime 1n early -- no, I'm sorry, 19 A. 1believe that there is. |
20 late 1999, we began looking at deploying our own 20 Q. Do you know when it was executed? ;
21 faclities using Nortel switches in anticipation 21 A. Around the time that these i
22 of using the Nortel Passport product to provide 22 companies -- and at the time [ believe It was y
23 voice and DSL services to small businesses and 23 five companies. It seems there were two
24 residential customers. We began that network 24 Xspedius operating companies at the time. I'm :
25 deployment, I believe, in second quarter of the 25 not sure what their names were. KMC, NewSouth, i
i

4 (Pages 10 fo 13)
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Page 14 Page 16 %
1 and NuVox began discussing the possibility of a 1 A. 1don't believe that because I think i
2 joint interconnection agreement negotiation. 2 that if they're -- at this point, not speaking i
3 Q. Is that agreement still in place 3 of past history of interconnection negotiations. i
4 today? 4 Ithink at this point, maybe If the situation i
5 A. 1believe so. S were one carrier and BellSouth, certain 1ssues
6 Q. Do all of these CLECs participating in 6 may have resolved. I don't necessarily believe Ig
7 this arbitration have a unified position on all 7 that there are 1ssues that are still,
8 theissues that remain? 8 quote/unquote, at 1ssue because three carriers
9 A. Yes. 9 are involved.
10 Q. Has there ever been a disagreement as 10 Q. Is any third party helping the company
11 to what position each party should take relating 11 paying attorney's fees? i
12 to anissue? 12 A. No.
13 A. When these companies came together to 13 Q. And s it pro rata share of fees and
14 begin this process, I believe we received a 14 costs? i
15 BeliSouth template interconnection agreement. 15 A. When we initially started this, it was
16 This is going back two years now. From time to 16 dwvided among the carriers equally. Now that -- !
17 time, we have discussed every one of these 17 and it s still that way. We started out with
18 ssues including 1ssues that we've settled. I'm 18 five carners.
19 certain that the compantes have taken different 19 Q. Right.
20 positions, but as we have worked on this over 20 A. 1 believe that because the Xspedius i
21 the past two years, we have come to unified 21 consolidation was underway, Xspedius took one é
22 positions on all the i1ssues that have not been 22 share so that the bills or costs associated with
23 settled as well as the i1ssues that we've settied 23 this arbitration were split up four ways. Since ;
24 with BellSouth. 24 the NuVox/NewSouth merger was announced in May, |}
25 Q. Do you believe that some companies 25 there are three shares. j
H
Page 15 Page 17 §
1 feel stronger about certain issues? 1 Q. Splt evenly? :
2 A. 1 can't speak for Xspedus or KMC, but 2 A. That's nght. !
3 it would only be natural that their management 3 Q. Did you draft your own testimony? ;
4 teams and the people that are acting on their 4 A. Yes. We drafted testmony through a .
5 behalf feel more strongly about certain 1ssues 5 long process. I was in charge of and -- of my ;
6 than others, and more strongly about issues than 6 testimony. I believe the first draft of the h
7 maybe NuVox does. 7 testimony -- and the reason that I use the word i
8 Q. What issues does NuVox feel strongly 8 we -- s that because of the different §
9 about? 9 approaches that certain states have taken. Some :
10 A T haven't sat down and ranked these 10 states are allowing three witnesses for an H
11 ssues Important issues for NuVox, just off 11 ssue; other states are allowing only one. :
12 the top of my head, wouid be audit provisions, 12 Q. Uh-huh.
13 mantaining the negotiation process as opposed 13 A. Each company designated a witness for :
14 to any proposed automatic triggering of final 14 each issue, and the initial draft, because of )
15 unbundling rules. Those are two off the top of 15 the interplay of those three witnesses for each 4
16 my head. 16 1ssue, the initial draft was put together by :
17 Q. Do you believe that there are certain 17 John Heitmann or Heather Hendrickson at :
18 1ssues that are still in dispute that would not 18 Kelley Drye based on the input that we had given
19 be Iin dispute today if the negotiations were 19 to John and Heather over two years of i
20 between NuVox and BellSouth only? 20 negotiattons and meetings among the Joint i
21 A. No. I believe that -- stnke that. 21 Petitioners, as well as individual calls between )
22 No 22 Mr. Heitmann and myself on behalf of NuVox. i
23 Q. So the same number of issues would 23 Q. Did you send in any revisions to the ;
24 stll be in dispute if it was just between 24 testimony? i
25 BellSouth and NuVox? 25 A. Yes. i

—
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1 Q. Did the Joint Petitioners have 1 now. i
2 conference calls to address revisions submitted 2 Q. Less than 5 percent? i
3 by each party? 3 A. Idon't know,
4 A. I'm --I'm not sure how KMC's 4 Q. What about for NuVox?
5 witnesses or Xspedius witnesses turned in their 5 A. Well, I thought you were speaking
6 revisions. On the NuVox side, we turned in our 6 about NuVox -- the combined company. I didn't
7 revisions to John Heitmann and Heather 7 realize you were speaking about --
8 Hendrickson. Would relay to them the changes 8 Q. Well, now, I'm saying what about NuVox
9 that we needed to make to the testimony. John 9 specafically? -- if that helps you provide a
10 would incorporate our changes or Heather. When 10 more definite answer.
11 1say John, I mean John Heitmann -- 11 A. Well, Nuvox, as you know, grew out 1
12 Q. Okay. 12 State Communications. It was onginally primary ’
13 A. -- or Heather Hendrickson and 13 business focus was residential customers. NuVox ]
14 Kelley Drye would incorporate the changes that 14 at one time had as many, 1 believe, as a hundred :
15 we made. If there was a disagreement with 15 thousand access lines. There was a high §
16 regard to how any of the three parties wanted to 16 percentage of residential customers. At some
17 amend the testimony related to any particular 17 point NuVox sold that customer base to a company
18 1ssue, we might have a conference call to 18 out of Georgia. Can't recall the name of the
19 discuss how to handie that particular tssue. 19 company. Certain of those customers stayed as d
20 Q. And you went through these exercises 20 customers of NuVox. I just don't know what that
21 to make sure that everyone was unified on the 21 unverse of customers is at this time. How much
22 position. Would that be correct? 22 they have attrited away since the time that we
23 A. Idon't know If that would be the way 23  did that merger. i
24 to putit. Each person that sponsored 24 Q. Does NuVox or NewSouth market to |
25 testimony, submitted testimony, would turn in 25 residential customers? '
Page 19 Page 21 |.
1 ther revisions. If there was a disagreement 1 A. No. :
2 with regard to an approach on an issue, we would 2 Q. What percentage of the combined B
3 discuss how we could come to some agreement on 3 companies' lines or serve via UNE-P? :
4 thessue going forward. So -- I mean, that's 4 A. A very small percentage. Only those i
5 how it would work. 5 customers that were residential customers sold i
6 Q. How many customers does NewSouth have 6 on total service resale. They were transitioned |
7 n BellSouth's region? 7 at some point to UNE-P. And then where we ’
8 A. NewSouth or -- 8 would -- when I say we, I speak on behalf of :
9 Q. Oh, I'm sorry. 9 NuVox. I'm not positive about NewSouth because !
10 A. --the combined company? 10 Iwasn't--
11 Q. Yeah, combined company. 11 Q. Sure. :
12 Al would have to check given the number 12 A. -- as familiar with their day-to-day !
13 that the combined company would have. Prior to 13 operations over the past seven years. NuVox ;
14 the time of the merger, both companies had in 14 would only sell a UNE-P line if it allowed us, i,
15 excess of a hundred thousand access lines. I 15 that is NuVox, to gain a business customer who ;
16 want to say, and I'm not positive, when we were 16 may have an outlying office in an area where we
17 working on this merger that each company had 17 could not provide services on our own :
18 around a 130 to 150,000 access lines. I can 18 faclities.
19 provide you a number. 1 can't provide it nght 19 MR. CAMPEN: Mr. Meza, just for the
20 now. 20 record and clanfy for the court reporter that i
21 Q. Do you know what percentage of those 21 UNE-P s U-N-E-P, all caps. ;
22 access lines were for residential customers? 22 THE REPORTER: Thank you. :
23 A A small percentage. 23 Q. Do you have any specific knowledge as ;
24 Q How small? 24 to the magnitude of NuVox's UNE-P base? !
25 A. T couldn't give you a percentage nght 25 A. Are you talking about the combined J
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1 company now or Legacy NuVox prior to the 1 Q. Does NuVox provide wholesale services? i
2 NewSouth merger? 2 A. Define wholesale services for me. FS
3 Q. I'dlike combined, but If you -- 3 Q. Services that another carrier g
4 A. Combined? What percentage? 4 purchases from you to provide to its end users? g
5 Q. Yeah, ) A. What type of carmer? |§
6 A. 1want to say something as low as 6 Q. Any carrer. ' 3
7 2 percent. I'm not positive. It Is a very 7 A. We have retall service offerings, ke :
8 minimal amount. 8 the new bundle that includes local, long f
9 Q. Do you know how much BellSouth bills 9 distance, and Internet/data services. We may i
10 the combined company a month for services? 10 couple that with web hosting services also. We 1
11 A. 1believe around $3 and a half million 11 have sold to, for instance, apartment buildings i
12 per month. 12 a, quote/unquote, wholesale product. When I say ]
13 Q. 3.5? 13 wholesale, I mean that strictly in a sense of s
14 A. Yes. 14 that it was sold in bulk so that the aggregate 3
15 Q. Okay. 15 price of that service was less than the 3
16 A. I could be off here or there. 16 individua! price of new bundles had we sold g

17 Q. Do you know how much the combined 17 those apartment buildings, X number of new
18 company bills BellSouth a month? 18 bundle services per month. ;
19 A. Not $3 and a half million a month. 19 Q. Does NuVox have its own network? ;
20 I'm not sure. I could -- 20 A. We have our own switches. We purchase H
21 Q. 1It's substantially less than that? 21 fiber capacity from other carriers. So when you i
22 A. Substantially less. 22 speak of -- T believe that we are a prototypical §
23 Q. Okay. Does NuVox provide services 23 facilities based carrier. i
24 that are not based on services that are 24 Q. Do you resell switching? !
25 purchases from BellSouth? And to further refine 25 A. No. ’
Page 23 Page 25 :
1 my question, I'm imiting 1t to the BellSouth 1 Q. What about fiber capacity? :
2 region. 1 understand you have operations in 2 A. Any fiber capacity that we purchase, :
3 RBOCs. 3 we use for our own facilities, our own ¢
4 A. Tdon't understand the question. 4 customers -- to provide service to our own ’
5 Q. Okay. Has NuVox purchased any type of 5 customers.
6 service -- wholesale service from carriers other 6 Q. What type of data services does NuVox
7 than BellSouth in order to provide service to 7 provide? )
8 its customers? 8 A. Hgh speed Internet via an Integrated l
S A. We purchase -- NuVox purchases 9 T-1. i
10 faclties for the purpose of providing long 10 Q. What s your understanding of what an 3
11 distance from muitiple carners Global 11 integrated T-1 1s? :
12 Crossing. MCI. I feel like we've bought some 12 A. Anintegrated T-1 service Is a service
13 services from Sprint In the past. 13 camned over a high capaaity DS-1 loop. T-11s i
14 Q. For the provision of local service, 14 simply a genenc term for 24 lines that may or H
15 does NewSouth obtain wholesale services from a 15 may not be allocated to voice and/or data :
16 carnier other than BellSouth? 16 traffic. :
17 A. In the BellSouth region? 17 Q. Does NewSouth purchase the T-1 out of i
18 Q. Yes. 18 BellSouth's taniff or pursuant to the | .
19 A. NewSouth, I believe, had a -- has a -- 19 interconnection agreement?
20 an interconnection agreement with Verizon that 20 A. Pursuant to the interconnection
21 serves the Simpsonville, South Carolina area, 21 agreement.
22 serves Orlando. We purchase facility -- loop 22 Q. Has NuVox ever purchased a T-1 out of §
23 faciities transport from Venzon, but in the 23 the tanff? :
24 BellSouth area, we are completely relying on 24 A. At one time we purchased special ?
25 BellSouth for high capacity ioops and transport. 25 access circuits from BellSouth because there was :
— ki

“7 (Pages 22 to 25)

NICOLE FLEMING & ASSOCIATES
(919) 567-1123



Joint Petitioners v.

Hamilton Russell, Volume 1

12/14/2004

BellSouth
Page 26 Page 28 |i
1 no -- BellSouth had not developed a very 1 Q. How is broadband provided in a NuVox i
2 rehable or quick provisioning process for new 2 bundle?
3 EELs. 3 A. In most instances, we will provide
4 Q. Uh-huh. 4 a--agan, aT-1, and I use that generic term
5 A. We would purchase a special access 5 not as a type of facility but just the industry
6 arcuit. So, yes, we purchased special access, 6 jargon for 24 -- a 24-line capacity circuit.
7 have that provisioned by BellSouth to the 7 Integrate that T-1 so that certain channels of
8 customer, and would have to stay up with 8 the 24 channels are dedicated to voice and _
9 BeliSouth on special access for 30 days, and 9 certain channels are dedicated to data or 3
10 then we would transition that circuit to an EEL 10 broadband service.
11 to take advantage of the more favorable UNE 11 Q. So instead of splitting the high
12_ prices. 12 frequency and low frequency portion of a loop, '
13 Q. Does NuVox sell an ADSL product? 13 you would take some portion of the 24 loops in a i
14 A. NuVox has in the past sold DSL 14 T-1 and strictly put data on it? L
15 services to customers. I'm certain that some of 15 A. You're getting too -- I wish I were an i
16 those customers are still on DSL product. I 16 engineer. I'm not. I'm telling you everything :
17 don't know If it 1s ADSL, HDSL, or xDSL just 17 that I know about the integrated T-1 product. i
18 because I'm not as familiar with the 18 Q. Fair enough. Do your customers ]
19 distinctions between those products. 19 purchase services out of your tanffs? i
20 Q. Do you know if any of your customers 20 A. Our tanffs are what we see as a
21 currently receive BellSouth FastAccess DSL 21 sky-is-the-hmit proposal as in a celling. We !
22 service? 22 file them with the commissions as required. A !
23 A I'm not aware of any specific 23 high percentage of our customers are on g
24 nstances where we would provide the voice 24 contracts. i
25 service and BellSouth provides the FastAccess 25 Q Do your contracts incorporate by ;’
]
Page 27 Page 29 "
1 service. Ican't say for sure whether there's 1 reference to tanffs? i
2 not some access line in our network where we 2 A. Yes, ’
3 provided, at one point In time, both services 3 Q. Does KMC -- excuse me, I apologize 1
4 and that customer has switched over to BeilSouth 4 don't mean any disrespect. No disrespect to ‘
5 for FastAccess. 5 KMC 4
6 Q. When you win over a customer, are you 6 Does NewSouth consider KMC to be a :
7 interested n selling that customer only voice 7 competitor? 1
8 ‘service and letting another carrier's ISP serve 8 A. Yes. 3
9 the data, or is that something your company 9 Q. What about Xspedius? ;
10 tends to avoid? 10 A. I'm not certain what markets we have. i
11 A We're interested in selling any 11 that overlap. But in the sense that they're
12 service that will allow us to make the 12 selling small business customers or large ;
13 appropriate margins. If that means -- If -- we 13 business customers and we're trying to sell to ;
14 run a business case that shows we can make money 14 those same customers In a -- yes, a competitor, .
15 on the voice side without providing the data and 15 f you will. !
16 having some third party, be it BellSouth via its 16 Q. Does NuVox attempt to obtain Xspedius’ b
17 FastAccess service or Earthlink wvia its -- 17 or KMC's customers? ;
18 whatever the name of that service is -- that 18 A. 1can't speak for the sales :
19 would be something that we would consider doing. 19 department, but If a salesperson were to go out 3
20 At this point in time, our focus is to sell both 20 and offer a proposal to a customer and you don't ,;
21 the voice and the data to customers that we're 21 know who that potential customer Is receiving i
22 able to persuade to purchase our services. 22 services from, I'm certamn that from time to }
23 Q. Has or 1s NewSouth purchasing 23 time we offer proposals to KMC customers, H
24 BellSouth's wholesale DSL product today? 24 Xspedws customers, ITC DeltaCom customers. But ,
25 A. T'm not sure. 25 given BellSouth's dominance in the market, more i
i
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1 than likely it's a BellSouth customers. 1 the ultimate user of telecommunications i
2 Q. Do you feel that competition among 2 services. And the Petitioners want to define §
3 CLECs i1s growing versus competition between 3 end user as a customer of the party. M
4 CLECs and BeliSouth for business customers? 4 Q. What 1s your concern with BellSouth's %
S A. It's growing year to year, but I think S language? 3
6 that the volume of competition -- or the 6 A. That's a major Issue because i
7 competition among -- or between CLECs as opposed 7 oftentimes we will sell a customer that Is an i§
8 to between all parties, including BellSouth, 8 office suite or apartment complex. The party i
9 just between the CLECs is still minimal on a 9 that 1s -- signs the contract is not necessarily ;
10 day-to-day basis. It's a big sea. Most of the 10 the ultimate user of the telecommunications |
11 sea Is filled with BellSouth customers. You're 11 services. The defimition that BellSouth :
12_ more -- more likely than not, you're going to 12 proposes, in my mind, would limit us to MDU ;
13 run into a BellSouth customer before you run 13 arrangements, apartment complex arrangements, :
14 into a KMC customer with a proposal. 14 office suite arrangements, a good segment of the ;
15 Q. Is NuVox arbitrating or negotiating an 15 customer base that we would like to provide
16 nterconnection agreement with another RBOC? 16 services to. i
17 A. 1 can't speak with a lot of specifics 17 Q. If that concern was alleviated or i
18 regarding what's going on in Missoun, Kansas, 18 addressed, would this issue -- could this 1ssue ;
19 and Oklahoma right now. There are proceedings 19 be resolved? :
20 out there. I'm not sure If they're with regard 20 A. The BellSouth definition 1s too g
21 to a generic agreement proposal or If they're 21 restrictive. I don't know of any ways right now i
22 NuVox specific. 22 to resolve this issue without going to the Joint \
23 Q. What was the most recent arbitration 23 Petitioner definition, but I also recognize i
24 agreement that NuVox has entered mto with 24 there are a lot of different ways to skin a cat. i
25 another RBOC? 25 Maybe there are some other magic words we could i
! Page 31 Page 33 3
1 A. Tdon't believe that we have 1 use. Right now the best altemative, as I see !
2 completely arbitrated any of our agreements. I 2 it, 15 a party of a -- a customer of a party Is ’
3 think we've opted into agreements in the past 3 the definition of an end user. i
4 1 can't speak for the midwest. I can only 4 Q Do you have a general disagreement

S really speak for BellSouth. 5 with the concept that an end user should be the :
6 (INTERRUPTION.) 6 ultimate user of the telecommunication service? :
7 THE WITNESS: Hold on one second. Let 7 A. Treally don't understand. i
8 me cut this off. Sorry about that. 8 Q. Okay. Let's back away from this 4
9 Q. Any time you need a break, just let me 9 dispute in the context that it has ansen. Do j
10 know. 10 you believe that an end user generally should be f
11 A. Okay. with regard to NuVox, we 11 defined as the ultmate user of the
12 negotiated an agreement in year 2000. It's 12 telecommunication service?
13 effective as of June 30, 2000. On the eve of 13 MR. CAMPEN: Objection to the form. ;
14 arbitration, we settled the issues out. 14 A. 1 beheve with regard to this b
15 Q. Do you have any understanding as to 15 interconnection agreement and our use of -- :
16 whether the combined entity has entered into a 16 through the purchase from BellSouth of certain b
17 arbitration, I mean, excuse me, interconnection 17 faalties and services that we should be able
18 agreement outside of BellSouth's region within 18 to purchase those faciliies and services from :
19 the past year? 19 BellSouth, incorporate them into our network, N
20 A. I'm not sure just because I'm not as 20 and provide services to our customers in a ]
21 famihar with the midwest operations. 21 lawful manner. i
22 Q. Issue 4 deals with definition of an 22 Q. Okay. B
23 end user. What is your understanding of the 23 A. 1don't know If those customers, for !
24 dispute between the party? 24 instance, the office suite or the apartment :

25 A. BellSouth wants to define end user as 25 complex that Is a party to the contract with us

o
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1 is the ulbmate end user of those services. It 1 A. There may be some. I'm not -- I don't
2 may, in fact, be a tenant of the apartment 2 know any specifics. My posttion 1s and our
3 complex. Idon't want to be precluded from 3 company's position 1s that the BellSouth
4 selling services to an apartment complex based 4 proposed definition of end user as the ultimate li
5 on a restrictive definition and interconnection 5 user of telecommunications services Is too ;
6 agreement. 6 restrictive and most likely more restrictive j
7 Q. Isit the Joint Petitioners' 7 than any law that would prohibit to whom we :
8 contention to comply with the law regarding what 8 could sell our services.
9 services it purchases from BellSouth and then 9 Q. Do you call your customers customers
10 resells or provides to another entity? 10 or end users?
11 A. Repeat that, please. 11 A. Customers.
12, Q. Sure. Let me ask it a different way. 12 Q. Is end users defined in your tanff? I
13 Is it your understanding that there are certain 13 A. I'm not certain. I would expect that }
14 services that a CLEC can purchase from BellSouth 14 it1s but I'm not certain. i
15 and then resell as therr own? 15 Q. Are you aware of what a qualifying i
16 A. I would imagine that NuVox could 16 service Is? i
17 purchase high capacity loops from BeliSouth. 17 A. In what regard? i
18 And if we were able to convince some third party 18 Q. In assessing or accessing a UNE for f
19 to purchase those loops from us and take the 19 the purpose of providing telephone service? {
20 responsibility of selling those loops to their 20 A. I'm aware that there are restrictions i
21 customers, being responsible for all of the 21 as to how we can use certain circuits that may H
22 billing and collection, remitting those amounts 22 be UNEs. i
23  to us to pay BellSouth, I don't necessarily see 23 Q. Is whether or not something 1s a ;
24 that there's anything in that scenario that 24 qualifying or nonqualifying service a reason why 3
25 would violate the law. 25 you are objecting to BellSouth's language? :
Page 35 Page 37 §
1 Q That scenario, the way you described 1 A. 1don't believe so. ;
2 1t I presume is not hikely to happen? 2 Q. Other than the apartment complex i
3 A. It's not likely to happen. 3 situation, is there any other scenario that you i
4 Q. Isit fair to say that your main 4 can imagine where BeliSouth's definition may be :
5 objection to the language 1s that you believe 5 too restnctive? :
6 1it's too restrictive in that it limits your 6 A. Over the course of these negotiations, §
7 ability to sell services to an apartment complex 7 we've talked about Internet service providers. ;
8 owner or a subdivision developer? 8 I'm not sure If any dispensation has been made :
9 MR. CAMPEN- Objection to form. 9 for Internet service providers. I think that it 8
10 A. 1 believe that it is too restrictive 10 has. But the way that the technology -- there
11 n that it attempts to imit the persons to whom 11 could be technological changes that allow for
12 NuVox can sell its services in comphance with 12 different ways to use circuits that we may E
13 the law that -- the applicable law as included 13 purchase from BellSouth pursuant to this i
14 in the general terms and conditions. 14 agreement that might be restricted If we were to j
15 Q. What 1s your understanding of the law 15 use this ultimate end user language. That would !
16  as to imitations regarding who can be a NuVox 16 be completely within the bounds of this
17  customer? 17 agreement and appropriate. i
18 A. Ireally don't understand. 18 Q. Can you give me an example? ;
19 Q. Okay. I understood your response to 19 A. Ican't. I'm saying I don't want to
20 me to mean that you don't want to have any 20 tie my hands in one of the first definitions in i
21 restnictions on your abihty to sell services to 21 the general terms and conditions to providing %
22 your customers that's compliant with the law? 22 services In an appropriate fashion and in |
23 A. Right. Right. 23 comphance with this agreement. ’j
24 Q. Are there restrictions with the law as 24 Q. So would It be fair to sum up your i
25 to who can be your customer? 25 reason as far as the ISP issue, the apartment j
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1 complex issue, and the potential for new 1 adequate manner and according to the law, there
2 technology that may change the understanding of 2 should be some penalty, if you will, or agreed ,
3 what an end user is? 3 to form of compensation for the failure to }
4 MR. CAMPEN: Objection to the form of 4 perform that service adequately with reasonable
5 the question. S care in accordance with the law.
6 Q. Would that be fair? 6 Q. Does that apply to the purchaser of
7 A. The reason that we have an issue going 7 tanff services?
8 forward is that we -- you know, when I say we, 1 8 A. Explain to me, does what apply to a ;
9 say NuVox, not necessarly Joint Petitioners but 9 purchaser of tarff? ﬁ
10 they fall into this category -- believe that the 10 Q. If your -- the recitation of your :
11 defimtion that BellSouth has proposed is too 11 position in the law that you just gave?
12_ restrictive. The examples that I gave you were 12 A. If a tanff 1s approved by the
13 just that. They were examples of why this is 13 commussion or regulatory agency charged with 1
14 too restrictive. If I could quantify the number 14 approving tanffs, they set that rule. It ]
15 or types of businesses that we might be 15 doesn't matter what I think. H
16 prevented from serving, If we used the BeilSouth 16 Q. It's your understanding that a ;
17 definition, I would. I can't give you any more 17 commission can dictate to you your terms and
18 examples today. I'm sure that there are others. 18 conditions set forth in a tanff? :
19 Q. Do you consider transport-to-transport 19 A. A commission can refuse to implement ,
20 UNE combinations as EELs? 20 a tanff filng If there are objections to that ;
21 A. No. 21 tanff, if they find problems.
22 Q. Is NuVox providing any 22 Q. Has that ever happened to Nuvox?
23 transport-to-transport UNE combinations today? 23 A. Ican't recall.
24 A 1don't believe so. 24 Q. Has that ever happened to NuVox or to H
25 Q. What would constitute a 25 any CLEC regarding the limitation of lrability
Page 39 Page 41
1 transport-to-transport UNE combination? 1 language interposed Iinto a tanff?
2 A. I'm not an engineer, again, but my 2 MR. CAMPEN: Objection to the form of
3 understanding 1s having transport on both ends 3 the question. i
4 of aloop to provide services to another 4 A. Ican't recall !
5 carner. 1could be way off. 5 Q. Do you know If that's happened to i
6 Q. Okay. Do you believe that provisions 6 NuVox? ;
7 that are one sided are inappropriate? 7 A. 1don't know If that's happened to i
8 A. Not If they're negotiated for and are 8 NuVox. :
9 traded off for other concessions, not 9 (DEPOSITION EXHIBIT NO 5 MARKED.) f
10 necessarly. 10 Q. I'm going to show you what's been ;
1 Q. Absent that situation, do you believe 11 marked Exhibit 5. X
12 they're appropriate? 12 A. Okay. :
13 A. They can be, yes, but I don't know how 13 MR. MEZA: And I apologize, Henry, 1
14 to answer this question in a vacuum. 14 don't have another copy of that for you. It's ]
15 Q. Well, do you believe that provisions 15 Exhibit A to your -- first page of Exhibit A to i
16 that put all the nsk and liabiity on one party 16 your Direct -- Direct to North Carohina. :
17 s inappropriate? 17 A. Uh-huh.
18 A. Interms of an agreement between a 18 Q. Focus your attention on the language
19 purchaser of services and a service provider, 19 relating to imitation of hability.
20 yes. 20 A. Uh-huh, ‘
21 Q. Why s that? 21 Q. Who drafted this language?
22 A. Because a purchaser of services 1S 22 A. When we began this process and :
23 providing consideration in the form of money for 23 received BellSouth's template interconnection
24 the performance of a service. If that service 24 agreement, that basically shifted all of the #
25 1s not performed with reasonable care 1n an 25 nisk and all of the downside to the CLEC from

—
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1 BellSouth despite the fact that the CLECs would 1 from the provisions in these interconnection

2 be purchasing services under the agreement. We 2 agreements and in turn -- we are -- In those

3 discussed some alternatives about how to make 3 instances, we're providing a service to a

4 this more equitable to the parties in terms of 4 customer and we would like to maintain the

5 hability himitations, indemnification, and 5 flexibihty to offer our customer some

6 other issues. We discussed many different 6 variations in our contract terms. Our contract

7 proposals. This is a modification from onginal 7 terms can differ from ones in our tanff. And

8 proposals that we provided to BellSouth. The 8 we do differ contract terms with our customers I

9 original language that this i1s an outgrowth of 9 from time to time. !
10 was drafted, I believe, by me and by 10 Q. I appreciate your response, but it
11 John Hetmann. 11 didn't answer my question.
12 Q. The 7 and a half percent concept? 12 Do you have a like provision, an B
13 A. Not the 7 and a half percent concept. 13 identical provision, as to what you see In

14 Iwanted, I'm sure, a higher percentage than 14 Exhibit 5?

15 that onginally. 15 A. 1don't believe we have an identical

16 Q. What type of agreements did you base 16 provision like this in our taniff, no.

17 this on? 17 Q. Do you have any type of provision in

18 A. 1based it on software agreements 18 your tariffs that equate the hmitation of ;
19 where NuVox purchases software, both development 19 hability to the amount billed up to the date :
20 services and turnkey software, iIndemnification 20 the claim arose?
21 provisions out of those agreements 21 A. We have a provision in our taniff that
22 Indemnification -- I'm sorry, liability 22 provides for credits, and 1 betieve that if a ;
23 provisions out of those agreements. Liability 23 customer -- and this may come out of our form i
24 provisions out of other vendor agreements where 24 contract -- if a customer terminates service
25 we purchase these services for a fee over the 25 with us for service failures during the first

Page 43 Page 45 [

1 course of some term from other vendors. There 1 180 days, we will also pay to have that customer

2 are also hiability prowvisions in certain lease 2 switched over to a service provider, a :

3 agreements where we are not only the sublandlord 3 reasonable cost associated with that Soin

4 but that we are also the tenant. And those are 4 terms of providing some additional financial, 1 :

5 )ust to name a few of the commercial agreements 5 guess, result for the customer, yes. !

6 thatinclude more equitable hability 6 Q. It's your testimony that your tariff i

7 provisions. 7 regarding the return of monies received If the ;

8 Q. Did you draft that provision that you 8 contract 1s terminated in 180 days is identical 3

9 see there? 9 tothis? :
10 A. The provision that 1 see here I1s -- 10 A. No, that's not my testimony. i
11 was modified from an original proviston that 11 Q. Do you have a like provision in a !
12 John Heitmann and I worked on over two years 12 NuVox customer contract? |
13 ago. It was modified in an attempt to get this 13 A. We amend contract provisions from time §
14 ssue resolved. Whether I actually made the 14 to time. That often has to do with the size of y
15 changes to the red line agreement, I don't know. 15 the customer, the number of lines that we're :
16 But we have discussed this prowvision for over 16 going to get, the gross margins that we'll %
17 two years now, so I'm certain that some of the 17 receive. We will modify contract terms where
18 things that I discussed with John and with 18 warranted to win a customer. !
19 Xspedius and with KMC are in this provision. 19 Q. Do you have a contract that f
20 Q. Have you seen a like provision 1n any 20 ncorporates a imitation of hability clause :
21 nterconnection agreement? 21 that s similar to what exists in Exhibit 5?
22 A. Tcan't say thatI have 22 A We have contract clauses that provide i
23 Q Do you have a like provision in your 23 customers with different liability provisions ;
24 tanff? 24 than are in our tanff. How those hability :
25 A. Our tanff provisions are different 25 provisions In custom customer contracts relate ;
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Page 46 Page 48 |
1 to this prowvision, they would be similar in that 1 A. What am I supposed to do with this ‘
2 they're different from our taniff -- from our 2 now? :
3 tanff to a liability provision. 3 Q. Well, it's produced -- if it's i
4 Q. How many customers have you deviated 4 confidential or something you don't want me to *
5 from your tanff imitation hability language 5 have, I can turn it. H
6 for contracts? 6 A. Imean, it's a Qwest agreement, and ;
7 A. We add addendum to customer contracts 7 has -- appears to discuss their service level F;
8 on a daily basis. How many are changes to 8 agreement. !
9 lhability sectrions specifically, I'm not 9 Q. If you turn to 000407 i
10 certan. 10 A. Uh-huh. .
11 Q. Did you provide responses to 11 Q. You include, looks like a portion of a J
12 _ BellSouth's discovery? 12 contract? H
13 A. Yes. 13 A. This is part of a Frontier agreement, /
14 (DEFENDANT'S EXHIBIT NO. 6 MARKED.) 14 I recognize type face. It talks about billing i
15 Q. Show you what's marked as Exhibit 6. 15 and payment to State -- by State Communications ~
16 1don't have another copy. Did you provide a 16 to Frontier. I don't know why this would be -- :
17 response to Request for Production No. 16? 17 have been produced In response to Section 16 -- 1
18 A. That's what this appears to be. This 18 1 mean, to mterrogatory -- or request for ‘
19 says there's some attached documents? 19 production of 16. 1
20 Q. I'm asking you if you provided a 20 Q. Does -- did NuVox do a diligent search
21 response? 21 of its contracts to respond to 167 ’
22 A. Yes, 22 A. 1 believe that we provide a tanff in i
23 (DEPOSITION EXHIBIT NO. 7 MARKED.) 23 response to -- or tariff section In response to i
24 Q. Okay. I'm going to show you, 24 this section. We have form customer service ‘
25 Mr. Russell, what's been identified and produced 25 contracts. It says produce -- says for the |
Page 47 Page 49 §
1 to BellSouth as exhibit -- as request for 1 NuVox response, please see attached documents. i
2 production 16. 2 Was this all the documents that were attached? :
3 A. Okay. 3 Q. For 16, yes. !
4 Q For some reason my copy didn't include 4 A. 1can't explain that. '
5 all of this. And for ease of convenience, I'm S Q. Okay. You would agree with me that
6 going to attach documents from 16 that have a 6 those documents that were produced are :
7 NuVox Bates stamp. Would you agree with me that 7 nonresponsive? :
8 the abbreviation MBX represents NuVox? 8 A. They're not NuVox -- they're NuVox
9 A. Yes. 9 documents, but they're not related to request
10 Q. These are three pages Bates stamped 10 for production of 16. ‘f
11 00039, 00040, 000004 -- excuse me, that's 11 Q. Does NuVox have documents that 1s ;
12 Xspedius Those two documents. Have you seen 12 responsive to 16? |
13 these contracts before? 13 A. We have our tanffs that are on file
14 A. Appears to be a Qwest agreement. 14 with the respective state public service X
15 Q. That was produced by NuVox in response 15 commissions. We have form customer service i
16 to request for production 16? 16 agreements. And we have, again, from time to ’
17 A. Thisis a Qwest agreement. 17 time modified customer service agreements that :
18 Q. Do you know why it was produced? 18 are modified for specific customers.
19 A. I have noidea. It must be a mix-up. 19 Q. Does NuVox stili have those documents
20 Q. The next page -- 20 nits possession?
21 MR. CAMPEN: Excuse me, Mr. Meza. For 21 A. Most likely, yes. 1 mean, I would 1
22 the record, that's -- the document to which 22 expect so. Tanffs, of course, are on file with i
23 Mr Russell 1s referring is Bates stamped 23 the commissions.
24 000039? 24 MR. CAMPEN: Mr. Meza, just for the
25 MR. MEZA: Yes. 25 record, the tanffs were provided in that
i
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Page 50 Page 52 [}
1 production last week and they're on CDs. 1 saying?
2 MR. MEZA: Sure. 2 Q. Total absence?
3 (DEPOSITION EXHIBIT NO. 8 MARKED.) 3 A. Total absence, that's correct.
4 Q. TI'll show you another response. Mark 4 Q. Do you know what the current agreement
5 1tas Exhibit 8 Petitioner's Response to 5 provides for regarding imitation hability?
6 Request for Production No. 14. Have you seen 6 A. Form agreement?
7 that document before? 7 Q. Your current?
8 A. It appears to be response to request 8 A. Current form agreement.
9 for production of documents. 9 Q. Your BellSouth current agreement?
10 Q. I'm going to show you -- what does 14 10 A. Current agreement, it provides for a
11 request? 11 limitation; however, in the general terms and
12 A. Request to produce tariffs and/or end 12 conditions, there are some financial
13 user contacts that do not contain any himitation 13 responsibihity for BellSouth for acts that cause
14 of hability language. 14 financial losses of NuVox. I can't recall the
15 (DEPOSITION EXHIBIT NO. 9 MARKED.) 15 exact section. ;
16 Q Mark these the next composite exhibit, 16 Q. Do you know what the scope of the :
17 Exhibit 9, and represent to you that the 17 himitation hability 1s?
18 documents the Joint Petitioners produced In 18 A. I'm not certain off the top of my
19 response to Request for Production No. 14 -- 19 head.
20 A. Uh-huh, 20 Q. Do you think it's more consistent with
21 Q. -- Bates numbered MBX 00027 through 21 BellSouth's current proposal or NuVox's?
22 30. See If you've seen those documents before? 22 A. It's probably more consistent with
23 A. Uh-huh This is a Legacy NuVox master 23 BellSouth's current proposal.
24 service agreement. 24 Q. Do you have that language 1 provided B
25 Q. What is a Legacy service agreement? 25 to you on Friday? :
Page 51 Page 53 [¢
1 A. NuVox and NewSouth each had their own 1 A Yes, I do. E
2 service agreements and LOAs and e-mall 2 Q. It's Exhubit 5. H
3 assignment forms, et cetera. This is a form 3 A. Right here. Exhibit 5. N
4 that was used at one point in time by NuVox and 4 Q. Yeah. a
5 it sells services to customers. It's the form 5 A. I'mtrying to keep these things
6 agreement that sales people would print off in 6 separated :
7 the field and use to begin the negotiation 7 Q. Good. i
8 process with potential customers that we might 8 A. Okay. H
9 sell our service to. 9 Q. How would this work? I would like for R
10 Q. The request asks for documents that 10 you to explain to me under your reading of this
11 lack hmitations hability language; 1s that 11 provision how It would work.
12 correct? 12 A. Here's how it would work as I
13 A Uh-huh, 13 understand it. In the event that a party made a ;
14 Q. And f you turn to the third page, 14 claim that was due to direct or proximate result
15 I've highlighted it for you. 15 of a neglgent act of BellSouth In its :
16 A Uh-huh. 16 prowvisional services under this agreement and
17 Q. Would you agree with me that that 17 BellSouth was found liable for the damages that i
| 18 provision incorporates all the tariffs -- 18 the party claimed, that BellSouth's cumulative
| 19 A It does incorporate the tariffs 19 exposure would be 7.5 percent of the aggregate
] 20 There must be some mix-up. This appears to be 20 charges paid by, in my case, NuVox as of the
t 21 more responsive to 16 as opposed to 14. 1 don't 21 date that the claim arose. i
22  believe there are any agreements or tanffs that 22 So If on day two of this agreement )
23 do not provide any limitation of liability. 23 BellSouth has a total service outage in ’
24 Q. Do you know what the -- 24 someplace that it's found to be the direct
25 A. Any full -- you understand what I'm 25 result of some error or omission on the part of ¥
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Page 54 Page 56 [;
1 BellSouth and somebody makes a claim for losses, 1 paid by NuVox to BellSouth, which is zero, so !
2 could be personal injury or something eise that 2 limitation would be zero. There would be no ]
3 are caused by BellSouth's act of omission, but 3 lhability potential or exposure for BellSouth on ;
4 the day that claim arose, 7.5 percent of the 4 day one of this agreement.
5 amount that NuVox had paid to BellSouth would be 5 Q. And if it happens on the last day, it
6 available to the plaintiff, if you will. 6 would be 7 and a half percent of approximately i
7 ULikewise, If two years into this agreement the 7 3 and a half million? t
8 claim anses, 7.5 percent of the aggregate 8 A. Say this 1s -- how many months 1s this !
9 amount, if the plaintiff were given some sort of 9 agreement going to be for, 30 months? )
10 award, 7.5 percent of the aggregate amount paid 10 Q. Three and a half years.
11 by NuVox under this agreement would be available 11 A. Three and a half years. I thought it
12_ to compensate that plan. 12 was two and a half?
13 Q. The language uses the phrase paid or 13 Q. Idon't know. Let's presume it's
14 payable. Seven and a half percent of the 14 three.
15 aggregate fees charged or other amounts paid or 15 A. Three. Okay. Let's use round figures §
16 payable. Do you see that? 16 and say 40 million bucks. Seven and a half i
17 A. What line are you fooking at? 17 percent of that would be $3 75 million for -- i
18 Q. Look at this. 18 after earning 40 million. s
19 A. Oh, Isee. Isee. 19 Q. 1 would argue with after earning, but
20 Q. It'sn bold. 20 hopefully collecting. What happens if the Joint
21 A. Igotit. 21 Pettioner asserts that throughout the term of
22 Q. What does that mean, paid or payable? 22 the contract BellSouth has failed to provide
23 A. I would say the amount paid or that 1s 23 something under the contract and this failure
24 the subject to a current invoice that's due to 24 started on the first day and continued to the
25 BellSouth. 25 last day?
Page 55 Page 57
1 Q. Soit's not billed -- paid or billed? 1 A. The claim would have arose prior to
2 A. Paid or billed. 2 the last day, so the damages would be imited.
3 Q. And then further on, it's 7 and a half 3 Q. Towhat? Is it zero?
4 percent as of the day the clam arose. Do you 4 A. Could be zero. !
5 seethat? S Q. So under that interpretation, my ,,"
6 A. Yes. 1was under the impression that 6 understanding of your interpretation of the i
7 we had modified our position to the day -- to 7 agreement, If you find on the last day of the 3
8 theday. Yes, that's nght. The day the clam 8 contract that we've been doing something i
9 arose, we started somewhere else That's nght 9 improperly since day one, your interpretation of ;
10 Q. What i1s your interpretation of when 10 this prowision is that BellSouth would have no :
11 the day the claim arose? 11  liability? i
12 A. If I get run over by a BellSouth truck 12 A. I'm not thinking of this in terms of :
13 tomorrow, tomorrow would be the day the clam 13 NuVox and BellSouth. I'm thinking of this in !
14 arose. If I get -- I'm trying to think of 14 terms of NuVox end users, customers. i
15 some -- the day the potential plaintiff knew or 15 Q. I'm not sure I understand your :
16 had good reason to know that they may have a 16 response. I mean, the question Is that this :
17 dam against BellSouth, that's the day the 17 act, this harm -- i
18 claim anses. 18 A. The act or harm -- l
19 Q. If the clam arose on day one, then 19 Q. -- the claim occurred on day one and
20 what would be the imitation of hability? 20 continued until the last day. You didn't do i
21 A. There wouldn't be any on BellSouth. 21 anything about it until the last day. What ’T
22 NuVox would not have paid any fees to BellSouth 22 would BellSouth's hmitation of liability be? :
23 on day one of this agreement. 23 A. I'mtrying to think of a claim that i
24 Q. So there would be no hmitation? 24 would go on for that long, 1t would be covered i
25 A. It would be mited by the amounts 25 by this agreement. I think in terms of -- for i
i
)
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Page 58 Page 60 |;
1 example, BellSouth knows that the manager of the 1 no valid reason to deny access? So it would
2 Greenville switch site central office is 2 anse on the day that you had reason to know 3
3 musmanaging that facility. The facility has 3 that you had a clam.
4 problems that take down all of our Greenville 4 Q. So you're adding language to this
5 customers. That happens and BellSouth can't get 5 provision, aren't you?
6 this fixed for two days, let's say. And all of 6 A. No.
7 our Greenville customers make a claim against 7 Q. Does it say the day the claim arose or |
8 NuVox related to a negligence on the part of 8 the date that --
9 BellSouth. Any hability of BellSouth under 9 A. The day the claim arose.
10 that set of circumstances would be related to -- 10 Q. And you're interpreting that to mean
11 would be subject to the amount that NuVox had 11 something other than the actual day the claim
12 paid Iin aggregate up to the day that clam 12 arose? You are now impugning knowledge to when
13 arose. Idon't really know how a situation like 13 NuVox determines when the claim arose? }
14 that applies to what -- the type of question you 14 A. I'm not impugning knowledge to it. In j
15 )ust asked. 15 my example, if BellSouth -- if I get a call !
16 Q. Well, I'll see if I can try to make it 16 today from Jim Ackerhome that says, Bo, you have b
17 more clear. But presume for me, that regardless 17 to do something, BellSouth has stopped providing
18 of whether it's likely or not, there 1s a 18 us access to provisioning services, I would _
19 situation whereby you believe BellSouth has done 19 say, Jim, that's great. I'm sitting here with
20 something to harm NuVox starting on day one, 20 Robert Culpepper and Jim Meza They're going to :
21 continued to the last day of the contract. You 21 have those turned back on. If you looked at me ¢
22 raise it on the last day. What day would the 22 and told me, we're not gotng to do that and we
23 claim arose? 23 went through the dispute regulation procedure,
24 A. The day the claim arose would be the 24 my claim would arise when it became apparent
25 day that NuVox realized it potentially had a 25 that BellSouth i1s not going to honor the
Page 59 Page 61
1 claim against BellSouth, 1 agreement. :
2 Q So under that scenario, your 2 Q. 1 understand your position, but you :
3 interpretation of the day of the claim arose 3 keep on changing my hypothetical. And as a i
4 would be the last day? 4 lawyer, I know that 1s your nature. So I ask !
5 A Would be -- If on the second day -- 5 you to stick to my hypothetical. Okay. And I )
6 f -- let's say on the tenth day BellSouth stops 6 do appreciate your response. i
} 7 allowing NuVox access to provisioning services 7 A. Give me an example of something that i
8 for no reason. The claim would anse on the 8 could be happening on day one that continues to i
9 tenth day, the day NuVox realized there's a 9 the final day.
l 10 problem. 10 Q. Overbiling. i
11 Q. So what you're really saying -- 11 A. A single overbill? H
12 A Actually -- let me take that back. 12 Q. An overbilling mnstance or some type 1
13 Because denied provisioning services on day ten 13 of bilhng problem that you don't realize §
14 oftentimes -- or in the past, we've had 14 untl -- j
15 expenence where BellSouth may stop providing 15 A. Well, each overbilling instance -- :
16 access to provisioning services but it's because 16 each -- an overbilling, we would have to dispute
| 17 of an error. That gets fixed quickly. I'm 17 within a certain peniod of time according to our ,
| 18 talking in a day. BellSouth stopped providing 18 current agreement with specificity within, 1 i
E 19 access to provisioning services. NuVox brought 19 believe, 30 days. So If there's an overbilling i
| 20 this to the attention of BellSouth. BellSouth 20 situation with an invoice, the day that claim ;
; 21 conbinued refusing to provide provisioning 21 arose was when the invoice was i1ssued by
i 22 services. The claim would arise sometime 22 BellSouth and we have 30 days to dispute that ‘
! 23 between the tenth day -- some reasonable amount 23  bill, so the claim is related to that bill, that i
| 24 of ime. Is that 30 days for BellSouth to turn 24 single bill. So I don't see that as -- i
| 25 back on those provisioning services if they have 25 Q. A arcuit that's not currently active,
! — i
; )
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Page 62 Page 64 |;
1 that you don't know that you've been -- there's 1 if a NuVox end user sues me for negligence of
2 been no activity for you to monitor and you've 2 BellSouth -- :
3 been billed it and you've been paying it. 3 A. Uh-huh, i
4 A. Okay. That would the bill -- the 4 Q. -- wouldn't your himitation of ;
S Imitation -- if that went on for three years -- S lability and your tanffs preclude your
6 Q. Uh-huh. 6 exposure to the cost of the services that were
7 A. --the damages related to that circuit 7 not provided?
8 would be the cost of that circuit over a 8 A. It should unless we had made some i
9 three-year period, so it's imited by what rate 9 change to that customer's contract. But :
10 vyou're seling us. 10 speaking in a real world example, we have a .
11 Q. Isitfarr to characternze your 11 situation 1in Nashvilie, Tennessee, where a :
12 testimony is that the day the claim arose could 12 Federal Express truck hit a BellSouth telephone §
13 be extended by the time necessary for NuVox to 13 pole. A NuVox end user -- I'm sorry. BellSouth E
14 realize that it has a claim? 14 truck was going to the office building to i
15 A. In some instance, yes. 15 service a NuVox end user. That's what the truck
16 Q. You agree with me that conceptually 16 role record showed. Plaintiff lost telephone
17 day one of when the actual act occurred may not 17 access n an office building, sued NuVox,
18 be the date that NuVox realizes? 18 BellSouth, and Federal Express. How can1 --
19 A. In most instances, day one would be 19 how -- why should my contract hmit BellSouth's
20 the day the act occurred. 20 lhability in that instance If at all?
21 Q. Maybe, but there may be instances 21 Q. How much were you out In that
22 where it's delayed? 22 instance? :
23 A. There may be instances where it's 23 A. It's still being hitigated. i
24 delayed, that's correct. 24 Q. What's your exposure? :
25 Q. Would you agree with me that a company 25 A. Don't know. 5
Page 63 Page 65 [*
1 considers claims or lawsuits as an asset of the 1 Q. What does your tanff say?
2 company? 2 A. Tanff doesn't have anything to do 4
3 A. Claims or lawsuits against the company 3 with the person that's filed the lawsuit against %
4 or that the company has? 4 NuVox. The truck role was going to the {
5 Q. That the company has a claim or S premises, BellSouth truck on behalf of a NuVox r
6 lawsuit against BellSouth, would the company 6 customer In that office building. This person i
7 consider that to be an asset of the company? 7 1s completely unrelated to NuVox, completely ‘
8 A. I'm not famihar with the accounting 8 unrelated to BellSouth, completely unrelated to :
9 terms. Idon't necessarily know if they would 9 Federal Express. Lost telephone service. The ?
10 consider it an asset or not. 10 allegations are the Federal Express driver was 5
11 Q. The language that we're referring to 11 neghgent, BellSouth's neghgent in where it put
12 in Exhibit 51s not the Joint Petitioners’ 12 the telephone pole, and NuVox was negligent in
13 ongmnal language, 1s 1t? 13 assigning BellSouth as an agent for conducting ’
14 A. No. No, it's not. 14 service to that location. ‘
15 Q And, in fact, the onginal language -- 15 Q. You're a lawyer. 4
16 well, do you know what the onginal language 16 A. Yes.
17  provided? 17 Q. Do you find that claim to have ment? ;
18 A. I would have to go back and look at 18 A. You can get sued at any time for any i
19 1t, but I was famihiar with it at one time. 19 reason. I don't necessanly find it to have i
20 Q. Do you know why you submitted a 20 ment. My point being that we are paying ;
21 revised language? 21 BellSouth to provide us with a service. Okay. ?
22 A. Probably in an effort to resolve this 22 We're paying rates approved by the commission in ;
23 1ssue with BellSouth. 23 some Instances, in some instances we're paying
24 Q. In the hypothetical that you gave me 24 retail rates out of a special access tariff. /
25 back in response to my hypothetical, you said, 25 Okay. There should be some recourse for ;
1.;

-

——
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Page 66 Page 68 |}
1 BellSouth negligence either for NuVox or its end 1 reading it f
2 users. BellSouth i1s blameless. It did not have 2 A. Okay. i
3 any exposure. 3 Q. Did you write this sentence? i
4 Q. Do you agree with me that the concept 4 A. I'm sure that I either amended or 3
5 of imitation of hability 1s to limit our 5 edited this sentence because this -- the -- or
6 liability to each other? 6 wrote it outright. I can't recall where in the
7 A. That's correct. 7 drafting of this testimony that we actually put
8 Q. And if your hability, as set forth in 8 this in, but that -- my expenence with the I
9 your contract or In a tanff, 1s hmited to the 9 government contracts that NewSouth provides §
10 cost of a service that the customer failled to 10 services to governmental contractors and I :
11 obtain, regardless of whose fault it Is, 11 negotiate our agreements with software -- our
12 wouldn't the appropnate standard be to recover 12 software and licensing agreements, and these I‘
13 those costs that you failed -- I mean, those 13 percentages relate to some of those agreements. i
14 services that you failed to provide to your end 14 So my answer would be, yes, this is my sentence.
15  user? 15 Q. Did you review the actual government
16 MR. CAMPEN: Objection to form. 16 contract prior to filing your testimony?
17 A. As this market matures, we may be 17 A. Ilook at governmental contracts from
18 forced to make changes to our customer contract 18 time to time as we have had to integrate --
19 to win customers NuVox can't have its 19 actually file letters of novation with
20 relationship with BellSouth chill its efforts to 20 governmental agencies because those contracts
21 win customers by precluding it from offering 21 were In the name of NewSouth Communications, so
22 more favorable liability terms to its customers 22 yes.
23 than BellSouth, our service provider, appears to 23 (DEPOSITION EXHIBIT NO. 10 MARKED.)
24 be willing to provide to NuVox. 24 Q. Show you what I'll mark as Exhibit 10.
25 Q. I appreciate your concern for what may 25 A. Okay. }
Page 67 Page 69
happen in the future. But today, the customer Q. Do you recognize that response?
either has a contract or a tanff, purchases A. Appears to be a response to f
services from NuVox out of a contract or a interrogatories? i
tanff, sues NuVox for the lack of service for Q. Yes. !
A. Uh-huh, i

liability as set forth in your taniff as it
exists today or in your contract says that the
only hability that you have for that outage 1s

1 1
2 2
3 3
4 4
5 whatever reason. In your imitation of 5
6 6
7 7
8 8
9 to provide them for the credit for the services 9

10 they did not receive. Do you need a 7 and a 10
11 half percent hability cap against BellSouth for 11
12 that same act? 12
13 A. Possibly. Is BeliSouth willing to 13
14 indemnify me for any credits that I have to give 14
15 to my end users based on BeliSouth's negligence? 15
‘ 16 Do you want to go dollar for dollar? 16
I 17 MR. MEZA: You're not supposed to ask 17
| 18 me questions. This 1s the second time. Let's 18
\ 19 take a break. 19
20 (BREAK.) 20
21 Q. Mr. Russell, I would like you to look 21
‘ 22 on page 25 of your direct testimony, lines 14 22
! 23 through 19 of Exhibit 1. 23
i 24 A. Okay. All nght 24
; 25 Q. And let me know when you're finished 25

Q. And it asks you to identify all facts {
and support -- facts and documents that support i
the prowvision or the paragraph we just read? i

A. Right.

Q. And s it far to characterize that In N
your response a hitany of different articles --

A. Uh-huh.

Q. -- and different sources are
identified?

A. Uh-huh.

Q. Isthata yes?

A. Yes. Yes. I'm sorry, yes.

Q. Did you review any of those documents
prior to filng your testimony? .

A. 1ddn't read the Computer Law
Strategist. I think that these articles were
ated for the general legal principle that
parties in commercial agreements tend to shift
risks.

Q. It's not -- so those articles are not

oo
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Page 70 Page 72
1 used to support the percentages that you've 1 Q. Anything else?
2 identified as far as what Is reasonable? 2 A. That's it ;
3 A. No. 3 Q. Look on page 26. I
4 Q. Now, if you look on page 25, 4 A. Okay.
5 lines 2 to 5 of your direct, you state that 5 Q. Lnes 23 following on page 27, lines 1
6 the incremental costs are exposure for these 6 through 3, state that, starting on line 22, a
*7 ordinary course, insurable nsks for the 7 breach in the performance of services results in
8 nonexistent are minimat to BellSouth beyond 8 losses that are greater than their wholesale
9 possible costs incurred for the insurance 9 cost. These losses will ordinanly cost the
10 premiums, financial reserves and/or other 10 carrier far more in terms of direct liabilities
11 nsk-management measures already maintained by 11 wis-a-vis those of their customers who are
12 BellSouth in the usual conduct of its business, 12 relying on properly-performed services under
13 costs that would in any event likely constitute 13 this Agreement. Do you see that?
14 )oint and common costs -- 14 A. Yes, that's my testimony.
15 A. Right. 15 Q. Under your tariff and end user i
16 Q. -- and already factored into the 16 contracts, what 1s NuVox's direct hiability as :
17 BeliSouth UNE rates? 17 to its customers?
18 A. Right. 18 A. Under our tariff, hability would be i
19 Q. Are you familiar with the input 19 for credit of the service amounts depending on
20 commissions used to calculate UNE rates? 20 if there had been amendments to customer f
21 A. Not specifically, no. 21 contract, that amount, the exposure could be {
22 Q. What s a joint and common cost? 22 greater. i
23 A. A joint and common cost, to my mind, 23 The point of my testimony 1s this,
24 would be a cost that BellSouth spreads among 24 that when there 1s an error caused by BellSouth
25 its -- for purposes of the interconnection 25 that causes NuVox customers to lose service,
Page 71 Page 73
1 services group, Is a cost of doing business with 1 oftentimes not only do we from a bustness point
2 CLEGs. 2 to keep that customer happy, credit their
3 Q. Is it your testimony that insurance 3 account for the service lost, we also provide ]
4 premiums, financial reserves, and other risk 4 oftentimes good will credits in terms of some B
5 management measures are included in or are 5 number of months of free service Those costs )
6 factored into BellSouth's UNE rates? 6 are the costs I'm speaking of, as well as In
7 A. 1 would -- yes, it 1s, that's my 7 certain instances where customers have lost
8 testimony. 8 service because of, let's say, a compromised ;
9 Q. Okay What s that based on? 9 loop. BellSouth wins that customer back. 1 j
10 A Experience in BellSouth pricing docket 10 lose the benefit of my bargawn that customer for j
11 where it appeared that those types of costs were 11 the term of the agreement and the margins that I H
12 included in BellSouth's coming up with its 12 would have made over the course of the term of I
13 proposed UNE prices that it put to the state as 13 that agreement. So there are more costs to the i
14 part of the UNE price proceedings. 14 company. When there is a BellSouth service 1
15 Q Do you remember which documents you're 15 error, it impacts NuVox customers. i
16 refernng to? 16 Q. What percentage of time do you give a i
17 A. I don't remember documents In 17 NuVox customer something more than just a credit ;
18 particular. 18 of the services not received? 3
19 Q. Do you remember which state you're 19 A. Over 25 percent of the time. i
20 looking at? 20 Q. So 7S percent you don't? |
21 A. UNE pricing proceeding, South 21 A. No, I said over 25. I'm sure there 1s H
22 Carolina. I believe I've seen UNE pricing 22 a number of instances, but I'm not certain how j
23 information from North Carolina, but I'm not 23 high 1t goes. |
24 positive about that. Some of the states run 24 Q. Are you speculating as to the i
25 together. 25 percentage? j
— — i
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Page 74 Page 76 g
1 A. Thatis my -- that's my best guess 1 A. Please produce all documents that |
2 nght now. 2 support, refer, relate, or pertain to the loss i
3 Q. Andit's a guess? 3 of any end user or customers as result of any ;
4 A. It's based on expernence, so it's not 4 alleged breach of performance by BellSouth. !
5 necessarily a guess. 5 (DEPOSITION EXHIBIT NO. 12 MARKED.) H
6 Q. Is there any study as to -- that 6 Q. Show you what's marked as Exhibit 12. %
7 you're aware of as to how often you provide 7 And I will represent to you this I1s what NuVox {
8 credits in excess? 8 produced in response to Production No. 13. 3
9 A. I'm not aware of any study. I'm sure 9 (BREAK.) :
10 there has been some analysis or at least someone 10 Q. Have you had time to review that ;
11 n our finance department has looked at the type 11 information? :
12 of credits that we're giving from time to time 12 A. Absolutely. !
13 Q. And sn't the cost of the service to 13 Q. Would you agree with me that there is i
14 you less than the amount that you charge your 14 no letter, reference included in that response ;
15 end user customer? 15 that 1s later than 1999? i
16 A. Yes. 16 A. That -- that's correct, yes. f
17 Q. So when BellSouth gives you a 17 Q. Would you agree with me that all of 3
18 credit -- because you would agree with me that 18 the letters that are produced reference state
19 you're entitled to a credit under BellSouth's 19 communications?
20 proposal for negligence that it causes, correct? 20 A. That's correct.
21 A. We could make a claim for a credit. 21 Q. And is it your position that every
22 Whether we would get it or not I1s another Issue. 22 single customer identified in the production in i
23 We could make a claim for a credit, yes. 23 response to No. 13 left NuVox as a result of {
24 Q. So the credit you receive potentially 24 BellSouth -- i
25 from your customer -- I mean from BellSouth 1s 25 A. No. The letters that -- that -- that
Page 75 page 77 |;
1 less than the credit you are providing to your 1 reference customer 1ssues to a host of account :
2 customer; is that accurate? 2 team folks from Marc Cathey to who, Mike -- Mike B
3 A. If all that we provided the customer 3 Bolding was one. We've been through a number -- :
4 was a credit for the lost -- their -- for the 4 Mark Wilburn, I'm sorry, Tom Bolding were ;
5 service ime of the outage, yes, that's correct. 5 indicative of the type problems that we had at 3
6 Q. How many customers have you lost as a 6 that time that caused us to lose some customers. ¥
7 result of BellSouth not performing under a 7 The fact that there are no letters from 1999 !
8 contract? 8 until today shouldn't be taken as we haven't :
9 A. 1can't give you any specifics, but 1 9 lost customers because of problems at BellSouth. ;
10 know that it happens on occasion. 10 For instance, in the Pickens County .
11 Q. And how frequently 1s that? 11 area in South Carolina, the BeliSouth loops are .
12 A. T couldn't give you a number on a per 12 famously unreliable. We have lost a number of ’,
13 month basts. 13 customers in that area Haven't written Andrew ;
14 (DEPOSITION EXHIBIT NO. 11 MARKED.) 14 Cordarella, who 1s now our account team manager, i
15 Q. Show you what's been marked as 15 because writing account team managers didn't you i
16 Exhibit 11. It's Joint Petitioners' response to 16 get you anywhere. ¢
17 BellSouth request for production No. 11. 17 Q. The request asked you to produce 5
18 A. Okay. 18 documents supporting the facts that you lost a '
19 Q. Can you read what the request is -- or 19 customer to BellSouth. j
20 excuse me, 13? 20 A. Uh-huh. ,
21 A. Yes. It says, please see attached 21 Q. The documents you produced relate to |
22 documents. 22 state communications that are dated 1999 or i
23 Q. Can you read the request? 23 earler. ;
24 A. Yes, I've already read it. 24 A. Uh-huh. H
25 Q Out loud. 25 Q. Are there any other documents !
k)
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1 responsive to that request? 1 A. 1 think there are parameters in the
2 A. Not that I'm aware of. 2 guarantee. I'm not sure what those are.
3 Q. Is Pickens County a rural county? 3 Q. How many customers have taken
4 A. Pretty rural. 4 advantage of the service guarantees?
5 Q. Was 1t a business or a residential S A. Imean, I'm not sure of a number. I !
6 customer? 6 do know that certain customers have done that in i
7 A. Business customer. Not pretty rural. 7 the past. Idon't have any number. 1
8 Pickens is rural. 8 Q. How long has this guarantee been in i
9 Q. Does NuVox make a warranty, a 9 effect?
10 representation as to the quality or type of 10 A. On the NewSouth side, for sometime. 1
11 service that it will provide? 11 don't believe that NuVox had -- NuVox, prior to i
12 A. We have a service level agreement, 12 the merger, had an analogous guarantee. We did
13  vyes. 13 have a service level agreement. l
14 Q. What s that? 14 Q. And the -- what are you guaranteeing, {
15 A Service level agreement indicates the 15 that the service will work? I
16 reliability of the service to a certain 16 A. That they'll be completely satisfied
17 percentage point, that's the -- say it's 5-9 for 17 with the service. i
18 lability, we have a service level agreement 18 Q. Are there instances where the customer !
19 that s provided to the customer. Also, In 19  was not satisfied with the service as a result 3
20 customer contracts, the customer 1s provided 20 of a matter that was unrelated to BellSouth %
21 with a service guarantee that if they are not 21 wholesale service used to provision service to ,
22 satisfied with the service or the service 22 that customer? :
23 fails -- and I'm paraphrasing -- fails to live 23 A. Can you rephrase that one? _;
24 up to therr expectations in the original, I'm 24 Q. Have there been instances where a s
25 not sure if it's 90 or 108 days, the customer 25 customer has invoked the service guarantee as a ;
Page 79 Page 81 §
1 can leave the NuVox service. 1 result of not being satisfied i nonBellSouth 1
2 Q. Where is this service guarantee 2 underlying services? H
3 document? 3 A. I believe there have been an instance :
4 A. It's on the back of a new NuVox 4 or two where a customer has invoked the 90 day ;
5 customer service agreement. 5 or 180 day, whichever 1t I1s, I can't recall i
6 Q. Isthat a contract that Nuvox 6 offhand, guarantee to go to a lower cost i
7 currently has? 7 provider. That would have nothing to do with :
8 A Yes. 8 BellSouth. So that's an instance. :
9 Q. And s offering? 9 Q. Would you honor that guarantee? ¢
10 A Yes. 10 A. We have, In certain instances, when :
11 Q. How would a customer invoke the 11 1it's not worth fighting, If you will. We would ’
12 service guarantee? 12 rather not. It's not a usual business practice.
13 A. Contact Nuvox. If NuVox fails to fix 13 Q. And do you have any understanding of *
14 the 1ssue, the customer Is released from the 14 the magnitude of the number of customers that ’
15 contract. 15 have invoked this service? :
16 Q. Give me an example. 16 A. Idon't have any study giving me any :
17 A. Jim Meza's accounting office signs up 17 hard numbers, no. §
18 with NuVox. NuVox provisions the service. In 18 Q. Have you sought to collect on any |
19 the first 90 days, they have a service issue 19 credits that you were out pursuant to a service li
20 that NuVox cannot resolve in a timely fashion. 20 guarantee by invoking your hmitation of ;
21 You can contact their NuVox account 21 liabiity nghts under the current agreement !
22 representative and indicate they're switching 22 against BellSouth? !
23 services and they're out of the contract. 23 A. Tned to collect credits from 1
24 Q. What's resolved in a timely manner? 24 BellSouth? ]
25 Are there parameters? 25 Q. Yes. _J:
i

s
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Page 82 Page 84 |
1 A. For BellSouth related 1ssues? 1 equitable for the parties going forward.
2 Q. Yes. 2 Q. Do you believe that your current
3 A. Idon't believe so. 3 language in your tariff 1s the standard?
4 Q. Why not? 4 A. The current language in our tariff I1s
S A. T'd have to ask the people that are In 5 our -- 1s the celling or the -- it 15, as
6 charge of that. I'm not sure If we have, and 6 traditionally provided for In tanffs, a base
7 I'mjust not certain about how to answer that 7 line, if you will. It's not necessarily what we
8 question. 8 do with all of our customers.
9 Q. Do you have any tanffs or end user 9 Q. And you've said that repeatedly today
10 contracts that do not contain any hmitation of 10 and I'm not asking you specifics, but I think I
11 liability language? 11 need to now. Are you aware of any instance
12 A. That couid not contain any -- 12 where you have conceded limitation of hiability
13 Q. Do not. 13 language in order to obtain to customer?
14 A. That do not contain any imitation of 14 A. Ibelieve that there are government
15 lhability. Not that I'm aware of, no 15 contracts, as an example that require some
16 Q. That would be a very smart business 16 percentage of the amounts paid by the government
17 move, wouldn't t? 17 to be available in the event that they have a
18 A. Say again. 18 claim against us, the service provider
19 Q. Would that be a smart business move to 19 Q. That's a government mandated
20 remove any limitation of hability? 20 provision?
21 A. You mean to have unlimited exposure? 21 A. 1believe so, yes.
22 Q. Yes. 22 Q. In a nongovernment mandated context,
23 A. 1don't think that would be prudent. 23 are you aware of any specific instance where you
24 Q. Do you consider BellSouth's proposed 24 have conceded limitation of hability to obtain
25 hmitation of liability language to be standard 25 a customer?
Page 83 Page 85 |.
1 language in the industry? 1 A 1 believe that we have made changes to
2 A You need to review the language. And 2 our liability imitation language on occasion.
3 in what industry? 3 1don't know one off the top of my head.
4 Q Telecom industry. 4 Q. Do you know how long ago these changes
5 A. For purposes of interconnection 5 were made?
6 agreements? 6 A. We make changes to contracts daily
7 Q. Yes. 7 depending on who we're competing with, what the
8 (DISCUSSION HELD OFF RECORD.) 8 other provider's offering. So I don't have a
9 MR. CAMPEN: Exhibit -- what exhibit 9 frequency of when that speaific clause has
10 s that? 10 changed.
11 A. Exhibit 5. We're still talking about 11 Q. So you have no -- no -- no (dea as to
12 Issue 4, nght? 12 how often this happens, the changing of the
13 Q. Right. 13 hnitation liability language?
14 A. BellSouth version? 14 MR. CAMPEN: Objection, asked and
15 Q. Yes. 15 answered.
16 A. Okay. 16 A. 1don't beheve that it 1s every day
17 MR. CAMPEN: Do you want to go off? 17 or on every contract, but I believe that it
18 THE WITNESS: Yes, go off. 18 happens on occasion.
19 (DISCUSSION HELD OFF RECORD.) 19 Q. And how would you define on occasion?
20 A. That appears to try to imit iabihty 20 A. Oncein a while.
21 for any damages or other costs or expenses that 21 Q. Once a year?
22 are related to activities other than gross 22 A. More than once a year.
23 neghgence and willfulness conduct. That would 23 Q. Ten times a year?
24 be my -- I would agree that that's probably the 24 A. 1don't know If it happens ten times a
25 current practice. I don't believe that it s 25 vyear.
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Page 86 Page 88 |§
1 Q. How many contracts a month do you see 1 A. Yes. y
2 are you aware where NuVox has conceded some form 2 Q. And you can take into account whether !
3 of imitation hability in a nongovernment 3 or not you want to contract with this entity in i
4 contract? 4 determining whether you should concede ;
5 A. TIsee--1might see one of every -- 5 Iimitation of liability; 1s that correct? 2
6 keep in mind, I handle things in the southeast. 6 A. Yes. i
7 We have two lawyers in the midwest. 1 don't see 7 Q. I'msorry. §
8 all of the customer contracts. I get requests, 8 A. It's okay. .
9 as do people in our marketing department, for 9 MR. MEZA: Can you read my last :
10 addenda or amendments to the form of contract on 10 question? i
11 adaily basis. Some of those requests deal with 11 (THE COURT REPORTER READ BACK THE §
12  the hability imitation sections. 12 REQUESTED PORTION OF THE RECORD.) !
13 Q. How often do you see those addenda? 13 A. Yes. |
14 A How often do I see addenda requests? 14 Q. Does BellSouth have a choice as to 1
15 Every day. 15 whether it can enter into a contract with NuVox? ;
16 Q. Related to hmitation -- changes In 16 A. My understanding is BellSouth had to i
17 limitation filability? 17 have interconnection agreements in place as part :
18 A. That gets asked for maybe a couple 18 of the 271 process. As far as I know, BeliSouth i
19 times a week. 19 still provides long distance and that is part of I
20 Q. Does NuVox grant it all the time? 20 the criteria it has to meet, so it has a choice. ;
21 A. Not all the time. It depends on the 21 It can decide not to enter into Interconnection H
22 type of customer, the margins we'll receive, the 22 agreements and give up its long distance
23 term of the agreement. A lot of factors go into 23 approval. {
24 that analyss, 24 Q. Is it your testmony that BellSouth ]
25 Q. So although you can't identify a 25 Telecommunications, Inc., provides long ’
i
Page 87 Page 89 }
1 specific instance, it's your testimony that it 1 distance? i
2 has happened in the past? 2 A. Idon't know what BellSouth's i
3 A. It has happened in the past 3 subsidiary or affiliate provides long distance.
4 Q. In those instances where you have 4 1 know that BellSouth's annual report appeared j
5 conceded imitation of liability language, have S to recewve a boost In revenues after that 271 I
6 you been sued by the end user? 6 approval was awarded. .
7 A. Not that I'm aware of . 7 Q. Under your interpretation of 251, does 3
8 Q. For those customers where you have 8 BellSouth have an option of whether to enter 1
9 conceded mitation of iability language, has 9 Into an interconnection agreement with a CLEC? |
10 BellSouth 1n some form or fashion done something 10 A. My interpretation of 251 1s that j
11  to injure or harm the customer? 11 BellSouth contracts to provide UNEs at TELRIC !
12 A No, not that I'm aware of today. 12 prices to qualified CLECs. How that plays into ;
13 Q. Do you have any business plans to 13 this issue, I don't know. ;
14 remove imitation of hiabilty language from 14 Q. Well, can BellSouth say, I'm not :
15  your tanffs or contracts? 15 entening into a contract with you, NuVox, under :
16 A. No, but we do want the flexibility 16 under Section 251? |
17 when contracting with customers that if that is 17 A. 1don't believe so. :
18 the concession that wins the business and 1t Is 18 Q. Is it your understanding, as it
19 a commercially reasonable decision on our part 19 relates to Issue 5, that BellSouth's position i1s i
20 to provide some sort of dispensation off of the 20 that you have to incorporate its mitation of :
21 standard contractual language with regard to 21 hability language into the agreement? . i
22 lhiability hmitations., 22 A. Not necessarily. My understanding of ¢
23 Q. You would agree with me that you have 23 Issue 5, and I may need to look at my testimony i
24 a choice as to whether or not you want to enter 24 to make sure we're talking about nght issue, 1s i
25 Into a contract with a customer, correct? 25 that if there 1s iability to BellSouth that i
)

fé—?Pages 86 to 89

NICOLE FLEMING & ASSOCIATES
(919) 567-1123




Joint Petitioners v.

Hamilton Russell, Volume I

12/14/2004

BellSouth
Page 90 Page 92 |i

1 BellSouth contends and proves, is only the 1 whether or not this identical provision appears §

2 result of NuVox's failure to have the same or 2 1nyour current agreement? i

3 similar terms in its tanff or customer service 3 A. You're talking about current i

4 agreement that NuVox then basically indemnifies 4 interconnection agreement? i

5 BellSouth. 5 Q. Yes. ]

6 Q. Look on page 29 of your direct 6 A. I thought you're talking about our. 3

7 testimony, lines 21 through 23. BellSouth has 7 current customer service agreement. {

8 proposed language that would require Petttioners 8 Q. Oh, no, no, your current :

9 to ensure that therr tanffs and contracts 9 interconnection agreement. |
10 include the same limitation of hability terms 10 A. Idon't know what's In our current b
11 that BellSouth achieves in its own agreements. 11 interconnection agreement. My guess s this is ;
12_ Do you see that? 12 BellSouth version and it hasn't changed much i
13 A. Yeah. 13 from its template. It's probably roughly 1
14 Q. Isthat an accurate reflection of your 14 analogous to what we currently have in our
15 understanding of BellSouth's position 1n 15 agreement. i
16 proposed language? . 16 Q. Have you ever had an issue with
17 A. BellSouth's position results in that 17 BellSouth over this issue?
18 BellSouth's position that NuVox must indemnify 18 A. We have one now. ;
19 BellSouth in the event that BeliSouth has any 19 Q. As it relates to your current |
20 financial exposure would require NuVox and the 20 interconnection agreement?
21 other Joint Petitioners to have the exact same 21 A. Not that I'm aware of. 1
22 language and protections that BellSouth has in 22 Q. Look on page 31 of your North Carolina i
23 its tanffs. Basically, you're asking us to 23 direct, line 17 to 20. ;
24 guarantee that you don't have any financial 24 A. Okay. ]
25 exposure, 25 Q. You state that Petitioners have §

1
Page 91 Page 93 |;

1 Q. Would incorporation or maintenance of 1 already made clear that they will indemnify

2 your current imitation of hability language in 2 BellSouth against any loss resulting from their 1

3 your tanffs satisfy BellSouth's language? 3 own failure to obtain imits -- hability :

4 A. Idon't know. 4 language that does not accord with the 3

5 Q. Do you think that your current 5 commercial reasonableness and duties of i

6 limitation of iabiity language in your 6 mitigation otherwise required of them under the 1

7 tanffs -- 7 agreement. g

8 A. Yes 8 A. Uh-huh.

9 Q. --1s the maximum extent permitted by 9 Q. What does this means? b
10 apphcable law? 10 A. 1t means that in the event that -- the ¢
11 A I beleve that it 1s 11 parties -- the Joint Petitioners don't want to ;
12 Q. Would an agreement by the companies to 12  be required to guarantee BellSouth that the !
13 state that the hmitation of liability language 13 language in our tanffs will fully absolve you ;
14 as it exists in the respective taniffs today be 14 from any potential habiity. What this '
15 sufficient to resolve this issue? 15 language Is trying to testify to Is, If we put i
16 A. That's a possibility. I haven't been 16 some language that's just ndiculous in our ‘
17 presented with that proposal to consider it. 17 tanff that doesn't provide any protection to
18 Q. BellSouth doesn't have authority to 18 NuVox but also to BellSouth, that's an
19 offer it, but. 19 indemnification 1ssue that's appropriate. We're !
20 A. It's a possibility. 20 going to use commercially reasonable effort to |
21 Q. Do you know If your current contract 21  hmit our exposure and in a sense in turn hmit ;
22 contains a similar prowision? 22 BellSouth's What we can't do 1s guarantee via ;'
23 A. To what provision? 23 this interconnection agreement that our efforts :
24 Q I'msorry, 10.4.2. I'm trying to get 24 in that regard will completely insulate
25 youthat. And the question on the table 1s 25 BeliSouth from hability, which appears to be ?
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Page 94 Page 96 l§
1 what BellSouth is looking for. 1 Q. Would you agree with me that this i
2 Q. Do you agree with me that this is only 2 agreement 1s between BellSouth and NuVox?
3 an tssue -- this issue only becomes an Issue If 3 A. Yes.
4 you decide to deviate from your standard 4 Q. And that this agreement 1s not between ;
5 limitation of iability language in your tanff 5 BellSouth and NuVox's end users? |}
6 or contract? 6 A. Itis not between BellSouth and |
7 A. It becomes an issue if some lawsuit is 7 NuVox's customers; however, it is -- it does
8 filed agamst Nuvox and BellSouth is included as 8 impact NuVox's customers because of the
9 a party defendant in that lawsuit. And related 9 underlying loops and other services that NuVox
10 to this interconnection agreement, there's 10 purchases from BellSouth. ]
11  exposure both jointly and severally to BellSouth 11 Q. Is it your understanding that you can I
12 and NuVox. And then BellSouth in turn contends 12 bind your end users in your contract with |
13 wvia cross claim that the whole reason that 13 BellSouth? !
14 BellSouth 1s part of this lawsuit and has any 14 A. Yes. :
15 exposure 1s that NuVox was negligent in 15 Q. Under what ground?
16 maintaining its tanffs or customer contracts. 16 A. ThatI can bind my end users to my
17 1 don't know If that the language that 17 contract? Oh, I'm sorry. i
18 we use now In our tariffs does what 1 think it 18 Q. Can you bind your end users via your ’
19 does or a judge would agree with me that it does 19 contract with BellSouth, NuVox's contract? H
20 what 1 think it does. 1 believe that it 1s very 20 A. Can I bind my end user with this y
21 strong and protects NuVox from unhimited 21 contract?
22 exposure. Would a judge in federal court agree 22 Q. Yes.
23 to that? Idon't know. 23 A. Idon't think I can, but I haven't,
24 Q Soit's not been judicially tested? 24 you know, sought an opinion letter saying
25 A. As far as I know, no. 25 whether I can or can't.
Page 95 Page 97 ’
1 Q. And just to make sure 1 understand, 1 Q. Do you think that you can grant your ;
2 there has been no instance to date where that 2 end users' nghts against BeliSouth via this
3 scenario that you just described has occurred? 3 agreement?
4 A. No. 4 A No. But in the same regard, I can't i
S Q. What type of language would not accord 5 prevent anybody from going out and filing a i
6 with commercial reasonableness in duties of 6 lawsuit against NuVox and BellSouth. i
7 Itigation? Just so that BellSouth has an 7 Q. Do you believe that NuVox should be ;
8 understanding of what you're talking about 8 lable for damages that are the direct and |
9 A. Language that would -- poorly drafted 9 foreseeable result of its actions? !
10 and not provide liability protections. 10 A. 1don't see why not. B
11 Q. So you intend to have some form of 11 Q. Is NuVox insulated from indirect, i
12 limitation liability as a business practice? 12 consequential -- or incidental damages from its
13 A. Yes, 13 own end users in its tanff? 'i
14 Q. Do you have any intention to changing 14 A. Inthe tanff, yes. i
15 your himitation hability language that 15 Q. What about contracts? i
16 currently exists in your tariffs? 16 A. Unless amended, the contracts f
17 A. Not that I'm aware of, no. 17 incorporated tanffs, so yes.
18 Q. Okay. What is indirect, 18 (DEPOSITION EXHIBIT NO. 13 MARKED.)
19 consequential, or incidental damages? 19 Q. 1 would like for you to look at
20 A. In what -- In what context? 20 Section 10.4.4 of Exhibit 13. Is it correct to
21 Q. Your understanding of what those terms 21 state that your language gives either your end
22 mean as It relates to this interconnection 22 users or NuVox vis-a-vis its end users a nght
23 agreement? 23 to claim indirect, consequential, or inaidental
24 A. As it relates to this interconnection 24 damages from BellSouth?
25 agreement, would be unforeseeable damages. 25 A. Not necessarily, no. Let me look at

o

25 (Pages 94 to 97)

NICOLE FLEMING & ASSOCIATES
(919) 567-1123




Joint Petitioners v.

Hamulton Russell, Volume

12/14/2004

BellSouth
Page 98 Page 100

1 itfirstof all. Okay. It provides that both 1 the damages -- actual damages are the direct

2 the Joint Petitioners and BellSouth may be 2 result and reasonably foreseeable. The one

3 lable for damages that are reasonably 3 party's nonperformance, those damages would be

4 foreseeable. It does exclude indirect, 4 avallable to the end user/customer or the party

5 incdental, and consequential damages. 5 by way of its end users.

6 Q. That's not the way I read It. 6 Q. Okay. Well, let me give you a

7 A. Okay. 7 hypothetical.

8 Q. Let's see If we can hammer down into 8 A. Okay.

9 it 9 Q. BellSouth does some act that causes

10 A. Okay. 10 your end users to experience some type of

11 Q. The first sentence, would you agree 11 damage. Okay?

12 with me, states that nothing in Section 10 shall 12 A. (Witness nods head up and down.)

13 limit each party's obligation to indemnify or 13 Q. And these damages result directly and

14 hold harmless the other party? 14 n a reasonably foreseeable manner from i
15 A. Yes, 15 BellSouth's performance of services under this X
16 Q. Okay. And in excepting cases of gross 16 contract. In that instance, would your end 3
17 negligence or willfulness conduct, under no 17 users be entitled to receive indirect,
18 arcumstances shall a party be responsible for 18 nadental, or consequential damages from i
19 liable -- or hable for indirect, incidental or 19 BellSouth? i
20 consequential damages. Do you see? 20 A. No. 1
21 A. Uh-huh, 21 Q. Why not? i
22 Q. Wouid you agree with me that that 22 A. Only the actual damages that were a :
23 means that unless -- well, that If it's a 23 direct result of the act and were reasonably ;
24 neghgent act, no party would be responsible for 24 foreseeable. Because it says -- you know, I'm 1
25 indrect, incidental, or consequential damages? 25 assuming this just 1s In the case of negligence. -

Page 99 Page 101 |’

1 A. That's nght. 1 Q. Yeah. :

2 Q. All nght. Now, starting with the 2 A. Under no arcumstances shall a party !

3 bolded word provided. Provided that neither the 3 be responsible or liable for indirect,

4 foregoing nor any other prowvision of this 4 incdental, or inconsequential damages provided

5 Section 10 shall be deemed or construed as S that neither of the foregoing nor any other

6 mposing any imitation on the liability of a 6 prowision of this section 10 shall be deemed or :

7 Party for clams or suits for damages incurred 7 construed as imposing imitation Labtlity to :

8 by End Users of the Party or by such other Party 8 the extent such damages are -- result directly

9 wis-a-vis its End Users to the extent such 9 and reasonably foreseeable manners -- or manner
10 damages result directly and in a reasonably 10 from the first party's performance. Maybe i
11 foreseeable manner from the first Party's 11 there's a theoretical disconnect there. That's
12 performance of services and hereunder. All 12 the way I see that section operating. i
13 night. Would you agree with me that that 13 Q. That clause provided that neither the

14 sentence -- long sentence -- 14 foregoing nor any other provision of Section 10
15 A. Uh-huh, 15 shall be deemed or construed as imposing any i
16 Q. -- means that there 1s no imitation 16 limitation of hability. Doesn't that mean that !
17 of hability, and, for instance, let's say 17 no matter what's said, the first two sentences, i
18 BellSouth -- for BellSouth for claims or suits 18 that they don't apply to the instance where your ;
19 for damages incurred by your end users or by 19 end user sustains damages as a result of the
20 NuVox on behalf of its end users to the extent 20 BellSouth action that’s directly and reasonably ;
21 such damages result directly in a reasonably 21 foreseeable from BellSouth's performance under
22 foreseeable manner from BellSouth's performance? 22 the contract? §
23 A. No. 23 A. I'm not disagreeing with your train of
24 Q. Why not? 24 thought here.
25 A. Ithink that the section operates that 25 Q. What are you trying -- what you trying

e e
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Page 102 Page 104 |}
1 to get here so that we're not fighting over 1 A. T want this Commission to approve a i
2 musinterpretation? 2 thoughtful, meaningful package of liability i
3 A. Consider -- this 1s total package. 3 Iwmitations of shifting the risks and most ]
4 Al of these issues are a package. Okay. But 4 definitely a more equitable indemnification ;
5 conceptually, the idea that if in the event that S provision, 3
6 BellSouth's neghgent and that negligence 6 Q. Let me make sure I'm clear before we |
7 directs -- 15 directly related -- that 7 wrap up today. i
8 negligence directly causes reasonably 8 A. Okay. 3
9 foreseeable actual damages to a group of 9 Q. In 10.4.4 you're not asking for i
10 customers, they would have the ability to 10 BellSouth to be liable to your customers for ]
11 recover those actual damages. Maybe we need to 11 indirect, consequential, and incidental damages; j
12_ insert the word actual. 12 s that correct? ]
13 Q. So you're not intending with this 13 A. That's correct in the sense that ]
14 provision to provide your end users with the 14 there's no intention by the Joint Petitioners to H
15 abilty to obtain indirect, consequential -- 1S have unlimited exposure for either party. !
16 A. That's exactly nght, not intending 16 Q. Well, I want to make sure we're clear |
17 that at all. 17 on the actual question I asked you. i
18 Q. Okay. Well, I will tell you BellSouth 18 A. Okay.
19 does not have that interpretation of your 19 Q. Isit the Joint Petitioners' intention
20 language. 20 to provide thewr end users or customers or
21 A. I'm sure there are other 21 whatever phrase you want to use with the ability
22 musconceptions by both parties. 22 to obtain indirect, inconsequential or -- excuse i
23 Q. So this provision that you've added is 23 me, indirect, Inadental, or consequential
24 ntended to hmit your end users recovery for 24 damages from BellSouth?
25 actual damages sustained? 25 A. From that simple negligence?
Page 103 Page 105 ;
1 A. Ours or yours? 1 Q. For any act? ;
2 Q. Why do you even need this provision in 2 A. My understanding, NuVox's, that 1s not i
3 a contract between BellSouth and NuVox? 3 our intention.
4 A. BellSouth commits some act or fails to 4 Q. Is it your intention that the language
5 actin some regard that results in damages, 5 1n 10.4.4 would eviscerate the hmitation of !
6 actual damages for NuVox, we should be able to 6 hability language proposed by the Joint X
7 recover from BellSouth. We're purchasing a 7 Petitioners? :
8 service. And keep in mind that that recovery 8 A. No. That there would be always be a k
9 would be imited to 7.5 percent the day the 9 7.5 percent cap for ssmple negligence, for gross
10 claim arose 10 neghgence and wiilful misconduct. :
11 Q. You would agree with me that the 11 Q. And I don't think the parties dispute
12 iimitation of hability language 1s 10.4.1 is In 12 that.
13 Section 10? 13 A. Okay. Okay. Okay. :
14 A. Yes. 14 Q. Why is it that you believe that you H
15 Q. And that in 10.4.4 you state that 15 need to carve out or provide certain nights to
16 nothing in Section 10 or that neither the 16 your end users with 10.4.4 with this agreement i
17 foregoing or any other provision of Section 10 17 between NuVox and BellSouth? 4
18  shall be deemed or construed as iImposing any 18 A. Hypothetically speaking, our concern N
19 limitation on hability of party? 19 s the situation where BellSouth, through i
20 A. The section as drafted says what it 20 negligent act or omission, reading these §
21 says, and maybe you and I are going to disagree 21 sections in therr totality, causes some direct {
22 what the Joint Petitioners intended to do. 22 damage -- actual damages to our end users, 5
23 Maybe 1it's not artfully drafted. 23 customers. They should not be denied some j
24 Q. Do you want this Commission to approve 24 remedy and have as their only remedy NuVox's -- i
25  your language? 25 a target on NuVox. 3
g
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BellSouth
Page 106 Page 108 |3
1 Q. Do you think whatever you put into 1 Q. We can fight about that later. And
2 this contract will determine what rights your 2 then you're trying to create a nght for your
3 end users ultimately have against BellSouth? 3 end user -- or an avenue for your end user to
4 A. Idon't know. 4 sue BellSouth for the actual damages, would
5 Q. Let me give you a hypothetical. NuVox 5 BellSouth be subject to triple dipping for the
6 end user sustains some type of damage as a 6 same act? [
7 result of BellSouth not provisioning a loop on 7 A. No. That would be a situation where
8 time. All nght. Under your tanff, what 1s 8 the customer would already have recewved a
9 your maximum exposure for that? 9 credit, be precluded from bringing suit.
10 A. Without any amendments to contracts, 10 Q. Give me an example where you think
11 hypothetical would be the credit for the number 11 this provision would actually play out.
12 of days without service. 12 A. Oh, I don't know. Example would be
13 Q. Under your provision, your language in 13 BellSouth provided a business listing in the i
14 10.4.4, would that end user have any other 14 yellow page. Error on BellSouth. Negligence
15 recourse against NuVox? 15 standard. Customer claims lost business
16 A. If NuVox was blameless in the 16 revenues related on failure to get in the phone
17 transaction, no. If NuVox delayed in getting 17 book. Can prove those damages based on lost
18 the order to BellSouth or order confirmation 18 business receipts for a year it was in the phone
19 from BellSouth for provisioning on its behalf, 19 book as opposed to the year it was not in the
20 it would have exposure. 20 phone book. Makes a claim against NuVox.
21 Q. And in that hypothetical, what would 21 Clearly in that regard, BellSouth would have
22 NuVox's remedies be against BeliSouth? 22 been acting as NuVox's agent to put that
23 A. Depends on what the indemnification 23 information in the phone book. NuVox had
24 provisions of the agreement are, but T would 24 provided -- can show through its records that it
25 like to think that we would be able to dollar 25 has provided BellSouth with completely accurate
Page 107 Page 109
1 for dollar get a credit on our next month's bili 1 information. And through fat fingers or just
2 for our exposure. 2 failure to get it In, it doesn't get in. My
3 Q. In that situation, you believe your 3 argument would be that customer should have a
4 end user should be given a night in this 4 cause of action against BellSouth.
5 contract to sue BellSouth directly for its ) Q. And do you think by including the
6 actual damages incurred as a result of not 6 language that you're proposing n 10.4.4 you are
7 provisioning that loop? 7 guaranteeing or doing anything?
8 A. 1don't know If given a direct night 8 A I'm not guaranteeing anything. I'm
9 s the way to put it. Have an avenue for -- to 9 making a counterproposal to BellSouth’s
10 have that 1ssue addressed. 10 position. I'm not guaranteeing anything.
11 Q. Why do you think you need to that with 11 Q. For the benefit of your end user?
12 this contract between BeliSouth and NuVox? 12 A. I'm not guaranteeing anything for the
13 A. This, in my mind, 1s an outgrowth of 13 customer.
14 BeliSouth's request that NuVox guarantee that it 14 Q. You are providing them -- you're
15 can -- 1t will provide protections for BellSouth 15 seeking to preserve certain claims that they may
16 against any end user's claims, and in the event 16 have against BellSouth, correct? H
17 that an end user brings a claim that NuVox and 17 A. The hypothetical you just asked me to
18 Joint Petitioners indemnified BellSouth from any 18 provide, for the benefit of the court reporter,
19 claim no matter how frivolous It 1s. 1 don't 19" the customer would be allowed -- they can bring
20 know how to address your question in a vacuum. 20 an action against BellSouth anyway. They
21 Q. Well, in situation where you give the 21 wouldn't be precluded under my contract by
22 credit to the end user, we give the credit back 22 something I did and then turn around and sue me
23 to you, presumably we pay penalties for fallure 23 forit
24 to deliver the loop? 24 Q. Idon't understand that last part.
25 A. Presumably. 25 How would your customer be precluded from suing
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Page 110 Page 112 3
? 1 SIGNATURE i
1 BellSouth in any mSt.ance 2 I, HAMILTON RUSSELL, do hereby state under oath ;‘
2 A. They wouldn't. Anybody can sue anyone that I have read the above and foregoing i
3 at anytime for any reason. 3 deposition in its entirety and that the same is :
4 Q. Regardless of what's sets forth in . :efs:':;‘o”:; and correct transcript of my ;
S 10.4.4 between NuVox and BellSouth? 5 S,gnamre‘,s subject to corrections on attached :
6 A. They could, under the BellSouth errata sheet, If any i
7 proposal, despite -- In my hypothetical, all the g 3
8 wrong being on BellSouth's side of the ledger, 1 8 i
9 would be responsible for it and I would have to 9 HAMILTON RUSSELL f
10 indemnify BellSouth for their poor performance. 10 :
11 Q. Would all this go away if we had 1 State of i
12_ mutual indemnification obligations? 12 i
13 A. That's a possibility. " County of
14 MR. MEZA- Al I’Ight. Let's close Sworn to and subscnbed before me this 3
15 today. 14 day of 2005 !
16 (Signature reserved.) 15 ;
17 (The deposition recessed at 5:30 p.m.) 16
18 17 Notary Public
19 18 i
20 My commussion expires ¥
19
22 21
23 22
23
24 24
25 25 I
Page 111 ;
1 CERTIFICATE b
; ERRATA SHEET 2 State of North Carolina i
County of Wake 4
Case name. In the Matter of 3 3
3 Joint Petition NewSouth . :;,esas’;'::omm a‘;’,’:\a”l"gg‘,"a" !"’h"dc'gmy |
Communications Corp , et al. for that there came before me on the 14th day of H
4 Arbitration with BellSouth 5 me’v:‘:egvzgg“a"; ”""“"‘m"e;g‘;e‘g“;e“"u'sﬁ' ;
s Telecommunications, Inc 6 and ,,w.sm but n‘,’e truth of his knowledge
concerning the matters in controversy In this :
7 cause, that the witness was thereupon examined X
6 unlx;er oath, me:xamlnanm reduced toe ™ i
7 Deponent HAMILTON RUSSELL 8 typewnting by myself, and the deposition is a 4
8 Date: December 14, 2004 0 ""f;b“‘; e sanscption of the testimony '
g i
9 10 I further certify that I am not counsel for, nor 3
10 PAGE LINE READS SHOULD READ in the employment of any of the parties to this H
11 / / / 11 action, that I am not related by blood or .
marriage to any of the partwies, nor am [ i
12 / / / 12 interested, either directly or indirectly, In i
13 / / / s the resuits of this action N
1
14 / / / In witness whereaf, 1 have hereto set my hand ;
15 / / / 14 and affixed my official notarial seal, this the 1
16 / / / g 27thda of December, 2004
17 / / / 16 :
18 / J / v Sarah KMl :
irol ils H
19 / / / 18 Notary Public H
20 / / / . My commission expires 11/16/08
21 / / / ! H
20 ;
22 / / / 21 '
23 / / / g ¥
24 / / / 24 §
25 / / / 25 i
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Page 114
1 BEFORE THE
NORTH CAROLINA UTILITIES COMMISSION
2
Docket No. P-772, Sub 8
3 Docket No. P-913, Sub 5 o o
Docket No. P-989, Sub 3 CO‘;J"& "
4 Docket No. P-824, Sub 6 -~ A
- Docket No. P-1202, Sub 4
5
6 In the Matter of )
)
7 Joint Petition NewSouth )
Communications Corp., et al. for )
8 Arbitration with BellSouth )
Telecommunications, Inc. )
9
Raleigh, North Carolina _
10 Wednesday, December 15, 2004
11 Deposition of HAMILTON RUSSELL,
VOLUME II
12
13 a witness herein, called for
14 examination by counsel for BellSouth, in
15 the above-entitled action, pursuant to
16 Notice, the witness being duly sworn by
17 Nicole Ball Fleming, Court Reporter and
18 Notary Public in and for the State of
19 North Carolina, taken at the offices of
20 Parker Poe Adams & Bernstein, 150
21 Fayetteville Street Mall, Suite 1400,
22 Raleigh, North Carolina, beginning at 9:20
23 a.m., on Wednesday, December 15, 2004,
24 such proceedings being taken
25 stenographically by Nicole Ball Fleming.
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Page 115 Page 117
ONS
; APPEARANCES OF COUNSEL I gttt pe e,
counsel for the partes ted ar
3 On behalf of the Joint Petitioners 3 agreed as follows
4 Henry C. Campen, Jr 4 :,,e ﬁ,";osewd“;“gm::::;f,
Parker, Poe, Adams & Bernstein S ewvdence in the above-entitied action or
H 150 Fayetteville Street Mall 6 (a:pi b:rmwvosesm < ;:‘ 'mnmmw the
Suite 1400 7 2 Any cbjecbons of any party hereto as
6 Raleigh, NC 27601 o Nouv:e of the unn:q of sa;;::'osmm
7 ga;;ret; Haénge : g&mﬁiﬁ;w bd:'m:;
elley Drye arren whom the same shall be taken are
8 1200 19th Street, NW o warved,
Suite 500 3 Objection to questions and Mobions to
9 Washington, DC 20036 11 stnke answers need not be made dunng the
10 12 ::\"u:?e%rgu !s:m: dunng b:n;;re:: 'o'lm‘e
On behalf of BellSouth , the tnal of m:a ase,u: ;‘l;:y 'mum
11 13 heanng heid before e for the
= im Meza w}:‘oseolnnmnmmnualanyothev
12 Robert Culpepper " m:: sn:';h?: “us::' l:xh:::ml an
BellSouth Legal Department B e e N
13 675 West Peachtree Street, NE 16 asked or objection is warved as to the
Suite 4300 v form of the question,
14 Atlanta, GA 30375 uirements
15 16 of the Seaute win respect 1o any
1 ! heres watved
move e
18 20 mlsre‘!ipos:lonbe!:uwl r:xany
imeguianbes in the talung of the same,
;3 21 mmmumunal«aw
cause,
21 = S That the sealed onginal transcnpt
22 23 of this deposition shall be mailed
23 first<class postage or hand-delivered to
24 24 the party takung the deposition or its
25 25 :rtnteuc:ynto:f Tm""&i&"ﬁm“’
Page 116 Page 118
1 INDEX TO EXAMINATIONS & EXHIBITS 1 HAMILTON RUSSELL,
2 Examination Page 2 having been duly sworn,
3 Direct by Mr. Meza 118 3 testified as follows*
by Mr. Culpepper 201 4 DIRECT EXAMINATION
4 5 BY MR. MEZA"
5 “-- 6 Q. Good morning, Mr. Russell.
6 Deposition Exhibit Page 7 A. Good morning.
7 14 175 8 Q. Focus your attention on the exhibit
g 15 248 9 containing the general terms and
10 10 conditions, 13.
1 11 A. Okay.
12 12 Q. And If you'd look at the section dealing
13 13 with indemnification, I would appreciate
14 14 that, which 1s --
15 A. 10.5.
15
16 16 Q. --10.5.
17 17 A. I'm there.
18 18 Q. And after you've had a chance to review
19 19 it, let me know. Your proposal.
20 20 A. Okay.
21 21 Q. Did you draft this language?
22 22 A. Yes,ldd
23 23 Q. The language as it exists right there?
24 24 A. As with other sections of the agreement,
25 25 we -- the Joint Petitioners put together
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Page 119 page 121 |'
1 janguage In response to the BellSouth 1 Q. Let's say that a NuVox end user sues
2 template agreement. I don't think this 2 BellSouth --
3 was our original proposal, but it is a 3 A. Uh-huh,
4 modified version, probably with many 4 Q. --and gets a Judgment. Under
5 changes from our original proposal, and 5 your understanding of mutual
6 this is the final version of what was 6 indemnification, would BellSouth have
7 drafted by the group. I include myself in 7 indemnification rights against NuVox?
8 that group. 8 A. Possibly in the event that NuVox was at
9 Q. Okay. Have you seen a similar type of 9 fault and NuVox's negligence caused
10 indemnification provision in any 10 BellSouth to have exposure.
11 interconnection agreement? 11 Q. What about if a BellSouth end user sues
12 A Ican'tsaythatIhave. 12 NuVox, what would NuVox's indemnification
13 Q And you have similar language in your 13 nghts be against BellSouth in that
14 end-user contracts or tanffs? 14 instance under a mutual indemnification
15 A. In certain -- In the taniff, the 15 provision?
16 indemnification is in favor of NuVox, but 16 A. Idon't know how NuVox would have any
17 in our end-user contracts, we will amend 17 contractual relationship with a BellSouth
18 the indemnification to provide for mutual 18 end user. But the situation that -- where
19 indemnification. 19 a NuVox customer may or may not sue
20 Q. Ibelieve we had this discussion yesterday 20 BellSouth, 1t would be based, I would
21 regarding hmitation of liability -- 21 expect, on some theory that the underlying
22 A Yes. 22 facilities or services that BellSouth
23 Q --or the frequency of such addendums. 23 provided to NuVox pursuant to this
24 Do you know how often that would 24 nterconnection agreement were provided
25 occur as far as indemnification goes? 25 negligently or -- or by some -- there
Page 120 Page 122 |-
1 A. Thats -- That's commonly done in 1 was some fault on behalf of BellSouth.
2 certain customer contracts. Also in -- 2 1 don't understand a situation --
3 we have an indirect channel that we sell 3 how a BellSouth end user with no
4 our services through dealers, not much 4 independent relationship with NuVox could
5 different in some regards than the S file a lawsuit against NuVox for any
6 arrangement that we have with BeliSouth 6 reason.
7 They are reselling our services, and we 7 Q You can't envision any instance?
8 commonly, I would say as much as 30 to 40 8 A. I mean,Ican't nght now. Maybe it's
9 percent of the time, have mutual 9 because tt's early, but -- can you give me
10 indemnufication -- 10 a scenario?
11 Q. And -- 11 Q. Well, the situation that you described In
12 A. --n those agreements. 12 Nashville, the fawsuit where the person
13 Q. -- what do you mean by mutual 13 who wasn't a customer of anyone sued
14 indemnification? 14 BellSouth and --
15 A. I'd have to -- I'd have to look at the 15 A. That's a good example.
16 section, but the parties agree that in the 16 Q. -- and NuVox.
17 event that there 1s a -- it's an 17 A. Under the -- 1 don't believe that in that
18 indemnification to hold harmless agreement 18 scenario, BellSouth or NuVox, the lawsuit .
19 that if the parties are subject to claims 19 situation we were talking about yesterday, ;
20 by a third party, they'd agreed to hold 20 either party would be responsible to the ,
21 each other harmiess in the event that one 21 other party. :
22 party 1s at fault and some exposure lies 22 Q. Is there any instance in a mutual :
23 on that -- the other party to the 23 indemnificabion provision where NuVox :
24 agreement, that there will be 24 would indemnify BellSouth?
25 indemnification 1in that instance. 25 A. Yes.
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Page 123 Page 125 [:
1 Q. Can you please describe it? 1 language Is language that currently exists
2 A Imagne a situation where NuVox was 2 In your contracts?
3 provisioning service to a customer on a 3 A That's immaterial. We're negotiating a
4 customer premise, NuVox technicians 4 new contract.
5 commits -- or do something or failed to do S Q. Ifit's in your contract, wouldn't you
6 something they should have done, causes a 6 agree that -- today that you've apparently
7 customer damages. The customer may file a 7 previously agreed to this language?
8 lawsuit against NuVox and BellSouth 8 A. If it's in our contract that was related
9 related to the relationship with the 9 to different negotiations, different set
10 interconnection agreement. 10 of circumstances under which NuVox decided
11 In that scenario, I don't believe 11 not to go Into arbitration, those terms
12 that BeliSouth would have any exposure. 12 were essentially contracted adhesions that
13 And if the judgment was entered against 13 we entered into in the year 2000. It's a
14 BellSouth, I believe that NuVox, If its 14 different time, and we are In arbitration
15 technicians were solely at fault, that 15 because we disagree with this language.
16 would be a situation that -- where 16 Q. You're characterizing your execution of
17 indemnification might be appropriate. 17 the contract of 2000 then as a contract of
18 Q. If an end user sues NuVox, Is It your 18 adheston?
19 intention for BeliSouth to indemnify you? 19 A. Yes.
20 A. If BellSouth is solely at fault, yes. 20 Q. So you were forced to sign that contract?
21 Q. If-- 21 A. Not necessarily forced to sign it, but
22 A. Say, for example, that BellSouth 1s on 22 there were certain terms and conditions
23 notice that certain facilities are 23 that we could not have changed and
24 compromused and fails to take action to 24 BellSouth was unwilling to change. If
25 fix those facilities and the customer's 25 BellSouth's unwilling to change contract
Page 124 Page 126
1 cause of action alleges those facts and 1 terms and it Is in a take it or leave it
2 those are proven. And, through no fault 2 form, in my mind, that 1s a contract of
3 of NuVox, the compromised faciities were 3 adhesion.
4 the cause of the damages to the customer 4 Q Don't you have the right under the Act to
5 and a judgment Is entered against NuVox, 5 negotiate i1ssues that the parties dispute?
6 In that instance, iIn my mind, BellSouth 6 A We can argue about what your
7 should indemnify NuVox. 7 interpretation 1s or mine. I've told you
8 Q Do you indemnify your end users for claims 8 what I think.
9 brought by third parties against your end 9 Q. well, I'm asking you, under your
10 users? 10 interpretation of 251 and 252, doesn't
11 A. Idon't beleve so. 11 NuVox have a night to petition a
12 Q. Would it be fair to say that you're asking 12 commission to resolve disputes relating to
13 BellSouth to do something -- to iIndemnify 13 1ssues involved In the negotiation of a
14 you for causes of action and claims that 14 252 agreement?
15 you're not willing to do for your own end 15 A. Obviously we do. That's what we're doing
16 users? 16 now.
17 A. No. It would be fair to say that the 17 Q. Did you participate in those prior
18 version of -- the indemnification 18 negotiations with BellSouth?
19 language proposed by BellSouth 1s so 19 A. Yes.
20 dracoruan in that it provides that NuVox 20 Q. Did you approve the prior language?
21 basically acts as an insurance company for 21 A. 1 didn't approve the prior language.
22 BellSouth in the event of BeliSouth's 22 Q. You didn't ask to change it?
23 negligence, that we've proposed some 23 A Wedd ask to change it.
24 alternative language. 24 Q. Why didn't you petition the commission If
25 Q. Do you know If this so-called draconian 25 there was a dispute?

.~ eia
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Page 127 Page 129
1 A. I've already been through this. At that 1 A --would indemnify the party that paid for
2 time, in the year 2000, arbitration was 2 the services.
3 not an option. 3 Q. Do you consider NuVox to be a service
4 Q. DolIremember correctly that NuVox 4 provider as it relates to your end users?
5 actually filed for petition of arbitration 5 A. We provide services to customers.
6 and on the eve of the first hearing you 6 Q. Do you consider NuVox to be a service
7 withdraw It or entered a settiement? 7 provider?
8 A. That's correct. 8 A. To certain customers, yes.
9 Q. Do you know If this Issue, 9 Q. Isn't the concept of indemnification
10 indemnification, was one of the 1ssues 10 to -- relates to claims brought by third
11 that was teed up in the arbitration 11 parties to one or both parties of a
12 proceeding? 12 contract?
13 A. It may have been. I can't recall. 13 A. That's one of the reasons that you have
14 Q. Why is NuVox only willing to indemnify 14 indemnification provistons, yes.
15 BellSouth or the provider of services for 15 Q. What's another?
16 hbel, slander, or invasion of privacy 16 A Another 1s simply what I said previously,
17 ansing from the content of the receiving 17 an allocation of nisk Issue taken into
18 party's own communications and not in the 18 account given other terms and conditions
19 instances further described in your 19 of a contract. _
20 proviston? 20 Q. Well, I mean, If the parties have a :
21 A. Inthe instances further described, If 21 disagreement between themselves, would
22 BellSouth's negligence In the provision of 22 indemnification rights ever be triggered?
23 the services or -- causes BellSouth to 23 A. Indemnification rights could be triggered
24 breach or violate some applicable law, 24 if the parties have a disagreement between
25 BellSouth should be responsible for the 25 themselves about which party 15
Page 128 Page 130
1 damages related thereto. 1 responsible for exposure to a third party. ’
2 Q What s your understanding of an 2 Q. Andn thatnstance, a third party 1s
3 indemnification provision? What 1s the 3 involved; correct? !
4 purpose of 1t? 4 A. That's correct.
5 A There are many purposes. Can you tell me 5 Q. So wouldn't you agree with me that
6 what you're looking for? 6 indemnification nghts generally are
7 Q. Well, I'd hke to know everything that you 7 triggered when a third party sues one
8 know. 8 party to a contract; 1s that correct?
9 A About? 9 A. Generally, yes.
10 Q. The purpose of an indemnification 10 Q. Can you think of any other instance where
11 provision. 11 indemnification rights would be tnggered
12 A It can be an agreement between the parties 12 when a third party Is not involved?
13 that allocates risk and provides some 13 A. Not right now, no.
14 insulation to either or both of the 14 Q Would it be farr to say that this
15 parties In the event of certain 15 provision 1s designed to address
16 arcumstances. 16 situations where third parties sue or
17 Q. Like what? 17 claim damages against either BellSouth or
18 A In the event that a service provider fails 18 NuVox?
19 to provide the services for which they are 19 A. That's correct.
20 paid consideration and liability and the 20 Q. And as it states in your provision, you're
21 party paying for the services, which has 21 only willing to indemnify BellSouth for
22 lived up to its obhigation under the 22 claims of libel, slander, or invasion of
23 agreement 1s subject to some liability, 23 privacy arising from the content of the
24 the service provider oftentimes -- 24 receiving party's own communications; 15
25 Q. Do you consider -- 25 that nght?

5 (Pages TZ7 to 136)
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Page 131 Page 133
1 A. Yes, and NuVox ts unwilling to ensure that 1 to expand the sentence reading -- or
2 BeliSouth 1s completely insulated from 2 starting the party receiving services
3 exposure related to its own negligence. 3 hereunder, its abiiity to its parent
4 Q. Soifit's 99 percent BellSouth's 4 company to also apply to the party
5 negligence, 1 percent NuVox's negligence, 5 providing the services?
6 would NuVox be willing to indemnify 6 A. Well, I mean, that's our position as of
7 BellSouth in that instance? 7 today. That's our most recent proposal,
8 A. Repeat that. 8 that we were at loggerheads over this
9 Q. If the allocation of fault was 99 percent 9 issue. So that's our proposal as of
10 BellSouth, 1 percent NuVox, would NuVox 10 today. We have not receved any
11 indemnify BellSouth n that instance? 11 counterproposal from BellSouth that's
12 A. Under this -- Under the indemnification 12 different from BellSouth's version So
13 language proposed by BellSouth, the way I 13 for purposes of this discussion, that's
14 interpret it i1s that in the event that 14 our best offer.
15 a -- that a lawsuit was brought against 15 Q Would you agree with me that your language
16 BeliSouth and NuVox, even If there was a 16 1s more expansive than BellSouth's
17 99 percent finding of fault against 17 language regarding the types of claims
18 BellSouth, BellSouth would have a claim 18 that are indemnifiable?
19 that because It provided the services 19 A 1mean, I think there's a distinction
20 under this agreement, then NuVox would be 20 without a real difference.
21 responsible for those damages. 21 Q. Well, wouldn't you agree with me that
22 Q. Wouldn't Bell -- And you changed my 22 BellSouth's language limits
23 question, because 1 was actually referring 23 indemnification to any claim, loss, or
24 to your language, but I'll go ahead with 24 damage claimed by the end user of the
25 BellSouth's language. 25 party receiving services?
Page 132 Page 134 |
1 Isn't BellSouth's language, at 1 A That's what the language says.
2 least in subsection 2, imited to claims 2 Q. Andisn't the Joint Petitioners' language
3 by your end user? 3 more expansive In that it doesn't imit
4 A. The language states any claim, loss, or 4 indemnification rights to claims by the
5 damage claimed by the end user of the 5 end user; any claim, loss, or damage?
6 party. So it could be an end user of the 6 A That's nght.
7 party recewving services. So in -- If 7 Q Sounder your proposal, there are more
8 BellSouth were providing the service and 8 instances where BellSouth would be
9 NuVox were receiving the service, yes. 9 obligated -- or the party providing
10 Q. And that's it? 10 service would be obligated to indemnify
11 A. That'sit. 11 NuVox than in BellSouth's proposal, which
12 Q Why s NuVox not willing to make a 12 1s hmited to instances where your end
13 proposal that would indemnify BellSouth or 13 user sues BellSouth, would that be a fair
14 the party providing services against any 14 statement?
15 claim, loss, or damage that arises from 15 A. There's that possibility, yes.
16 the receving party's failure to abide by 16 Q. Now, in your language, you are willing to
17 applicable law or injuries or damages 17 indemnify the party providing services for
18 ansing out of or in connection with this 18 libel, slander, invasion of privacy
19 agreement, to the extent caused by the 19 anising from the content of the receiving
20 receiving party's negligence, gross 20 party's own communications; Is that right?
21 neghgence, or willful misconduct? 21 A. That's nght.
22 A. Ican't say that we've ever been presented 22 Q. What does that mean?
23 with a mutual indemnification provision 23 A. That means that in the event NuVox allowed
24 that we believe 1s equitable. 24 the use of its service so that plaintff
25 Q. But as it stands today, you're not willing 25 alleged libel, slander, or invasion of

{
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Page 135 Page 137 |

1 privacy, NuVox was at fault, NuVox would 1 MR. CAMPEN: Just for

2 indemnify BellSouth in those mstances. 2 clarification, you're referring, when you

3 Q. How would that work? 3 refer to BellSouth's version, to page 11

4 A. Well, this was -- that language was taken 4 of Exhibit 13, the second paragraph under

5 essentially verbatim out of BellSouth's 5 10.5; 1s that nght?

6 indemnification section, so -- 6 MR. MEZA: Yes. Yes.

7 Q. Whatdid you -- 7 MR. CAMPEN® Or am I on the

8 A. -- we assumed that y'all had had 8 wrong --

9 experience in that regard and felt like it 9 MR. MEZA: Yes

10 was -- If we allow end users cut -- end 10 MR. CAMPEN: Okay. And about five
11 user customers to use the services to 11 lines from the bottom of that, the word
12 commit those -- that type of tortious 12 “content” Is included. Am I reading that
13 conduct that's described in section 1, 13 correctly? BellSouth's version. Make

14 that we would indemnify BellSouth. I 14 sure I've got the nght document.

15 personally don't have any experience with 15 MR. MEZA Yeah.

16 those type of claims. We have not allowed 16 MR. CAMPEN: The word "content" --
17 our customers to use the services in that 17 The only reason I ask 1s because the word
18 manner, but believe that BellSouth must 18 content 1s in both sections, my version

19 have some bona fide reason for including 19 and the BellSouth version.

20 that language. 20 MR. MEZA: Okay.

21 Q. Your provision relating to hibel, slander, 21 Q. Now, under your language, you would have
22 and invasion is not identical to 22 the providing party indemnify you for any
23 BellSouth's language; 1s that right? 23 claim, loss, or damage; 1s that correct?

24 A. It may not be identical. It's -- 24 A Any claim, loss, or damage to the extent
25 Q Do you know why it's different, why you've 25 ansing from the providing party's failure

Page 136 Page 138

1 made the change? 1 to abide by applicable law or injuries or

2 (PAUSE.) 2 damages ansing out of or in connection

3 A. Tell me where you see a difference. 3 with this agreement.

4 Q. Your language states, ansing from the 4 Q. What does failure to abide by applicable

5 content of the receiving party's own 5 law mean?

6 communications. BellSouth's language 6 A. Providing matter violates applicable law

7 states, ansing from the receiving party's 7 in some manner. It could mean a lot of

8 own communications. 8 different things in that. It could mean

9 A. Can you repeat that, please? 9 that BellSouth, without cause, terminates
10 Q. Your language says, arising from the 10 provision of services to NuVox and NuVox
11 content of the receiving party's own 11 end users are damaged because they iose
12 communications. BellSouth's language 12 telecommunication services due to an act
13 doesn't have from the content. Why was 13 of BellSouth. BellSouth in that instance

14 that deleted or why was that added, the 14 would indemnify NuVox for the damages
15 phrase “from the content"? 15 caused to the NuVox customers.

16 A. Ican't recall, given the number of 16 Q. Only in the instance where your NuVox
17 changes that we've made to our proposal. 17 customers sued NuVox; correct?

18 I don't think there's any -- If there 18 A. That's correct.

19 were -- I can't speak for the group, but 19 Q. So you're not suggesting that
20 if removing words "the content” from our 20 indemnification nghts apply directly to
21 proposal makes it acceptable to BellSouth, 21 NuVox when NuVox 1sn't sued by a third
22 I'm sure that's something we'd consider. 22 party, are you?
23 Q. Do you have any idea why you've added 23 A. I'm not suggesting that indemnification
24 those words sitting here today? 24 rights apply when a party sues BellSouth
25 A. Ican'trecall 25 and NuVox 1s not a party.
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1 Q Okay. Son this instance, the claims, 1 amounts credited, NuVox would seek to ’
2 loss, or damages have to anise from a 2 enforce Its iIndemnification rights
3 third party suing NuVox and that those 3 If all the customer were able to
4 claims, loss, or damages that NuVox 4 recover were the credits, no, the
5 experiences results solely from 5 indemnification rights would not be
6 BellSouth's failure to abide by applicable 6 triggered, other than possibly for, you
7 law? 7 know, some additional recovery that I
8 A. That's correct. 8 can't imagine right now.
9 Q. Ormunes or damages arising out of or 9 Q. Now, what law are you referring to when
10 in connection with this agreement? 10 you use the phrase "applicable law"?
11 A. That's correct. 11 A. It could be a federal telecom act. It
12_ Q. Soif no third party sues NuVox, then this 12 could be a state-specific telecom act
13 provision 1s not triggered; would you 13 If a BellSouth technician were on
14 agree with that? 14 a truck run on behalf of NuVox and, as has
15 A. That's nght. 15 happened in the past, ran into a
16 Q. Now, what claim, loss, or damage would you 16 customer's house, It would be basic
17 expenience if your liability pursuant to 17 traffic laws. It's any law that apples
18 your tanff or end-user contract 1s 18 to this agreement.
19 imited to the cost of the services that 19 Q. Let's say, for instance, that the FCC
20 were not provided? 20 rules that BellSouth doesn't have an
21 A. Well, I mean, that's taking a lot of 21 obligation to provide you with
22 things into account. That's taking into 22 hugh-capacity loops at TELRIC, okay. And
23 account that there's been no amendment to 23 the agreement does not address whether or
24 a customer contract that provides for 24 not state unbundling rules apply to that
25 additional exposure for NuVox. It's 25 service. Would it be NuVox's position
Page 140 Page 142
1 taking into account that that tanff and 1 that the state laws that may exist and may
2 the liabilities of imitations contained 2 provide some type of recourse to NuVox
3 in the taniff are recognized and respected 3 would be something that would be
4 by the Court and that it's upheld as a ‘4 considered applicable law?
5 shield so that there Is only liability for 5 A. If this agreement expressly excluded the
6 the outage time, if you will, and credits 6 apphication of the state law that allowed
7 provided to end users So it would only 7 for the provision of UNEs or required
8 be liability for the credits And if it 8 BellSouth to provide UNEs to NuVox at
9 was -- If the hability for the credits 9 TELRIC and that state law were expressly
10 was related solely to BeliSouth's 10 excluded from this agreement and the FCC
11 negligence, NuVox would seek a like credit 11 got nd of any federal requirement,
12 from BellSouth. 12 neither of those -- let me restate that
13 Q. And if BellSouth had already credited you 13 -- that would not be considered an
14 for the time its service was out, would 14 applicable law.
15 you still seek to invoke your 15 Q. What If the agreement is silent on state
16 indemnification nghts to receive the 16 law?
17 credits a second time? 17 A. If the agreement is silent with regard to
18 A. Can't double dip. 18 state law, that law is included in the
19 Q. Son that instance, the one that we 19 agreement because it is not expressly
20 described, in all the exceptions and 20 excluded from the agreement. That's
21 conditions that you created, would NuVox 21 basically Georgia black book law -- black
22 invoke Its iIndemnification rights? 22 letter law, I'm sorry.
23 A If the event that a customer sued NuVox 23 Q Soit's your interpretation that in a
24 and BellSouth and the customer were to 24 Section 252 agreement, that unless the
25 recover some damages in addition to the 25 agreement specifically states that state
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1 faw 1s expressly excluded as it relates to 1 Q. Butit's your opinion that if the law 15
2 the subject matter of the interconnection 2 in existence at the time of execution,
3 agreement, It 1s incorporated into the 3 that law is incorporated into the
4 agreement? 4 agreement unless it 1s expressly excluded,
5 A. It's my -- Georgia law governs these 5 1s that nght?
6 agreements. Georgla law provides crystal 6 A. We've agreed that Georgia law applies to
7 clear, unless you expressly exclude 7 this -- this contract. Georgia law, as I
8 statute law, federal order, et cetera from 8 understand 1it, indicates that unless you
9 an agreement between the parties, that it 9 expressly exclude something from the
10 1s Included in the contract as If it was 10 contract, that it becomes part of the
11 law at the time the contract was 11 contract at the time of execution.
12 executed. So, yes, If the parties intend 12 Q. Okay. Now, do your tanffs insulate you
13 to exclude some law, order, rule, et 13 from hability for any services provided
14 cetera from this agreement, then they have 14 by a third party?
15 to expressly exclude it in the terms of 15 A. I believe that our tanff filngs do
16 the agreement 16 provide for that protection.
17 Q. So presume for me that at the time of the 17 Q. If that I1s true, why would you need
18 execution of this contract we do not 18 indemnification rights?
19 resolve all of the Issues that may result 19 A. First of all, there's no guarantee that a
20 from the FCC's final unbundiing rules, 20 court would allow those tanffs to act as
21 that those laws are In existence at the 21 a shield. Second, there appears to be a
22 time that you sign your agreement. Is it 22 growing -- or a movement afoot to get nd
23 your understanding that those final rules 23 of the filed tanff doctrine. We are --
24 would be applicable to the contract since 24 don't necessarily agree that that's
25 they were in existence on the date that 25 appropriate, but we have to protect
Page 144 Page 146 |-
1 you signed? 1 ourselves as we see fit. And one of the )
2 A. I'm confused. You said assume that there 2 ways that we believe we should protect
3 were -- Did you say that -- Repeat that 3 ourselves Is to have equitable
4 for me, 4 indemnification provisions in this
5 Q. Okay. Assume for me that the FCC's final 5 interconnection agreement.
6 rules come out and we sign a contract 6 Q. Are you aware of any instance in which a
7 because we're still doing dispute 7 court of law has nullified your tanff
8 resolution or for some reason we do not 8 provisions relating to shielding you from
9 get to the disputes relating to the final 9 habihity for acts of third parties or
10 rules, if there are any, prior to 10 from any service provider?
11 execution, okay. Would it be your opinion 11 A. Not NuVox in general, no.
12 under your interpretation of applicable 12 Q Can you please describe this movement that
13 law under Georgia law that those rules 13 you're referring to?
14 would be incorporated into the 14 A. I have been sent articles that discuss the
15 interconnection agreement? 15 possibility of -- given growth and
16 A. Do you mean automatically incorporated? 16 competition, of making amendments to the
17 Q. Yeah 17 filed tanff doctrine.
18 A. If a --If an -- If the FCC 1ssued its 18 Q. Are you aware of any instance where such a
19 final rules that called for some change to 19 movement is present in a BellSouth state?
20 the federal act, the structure under which 20 A. Ican't --Idon't know any specifics
21 this agreement operates, we would have a 21 regarding BellSouth's states.
22 change of law situation. We would, as has 22 Q. Inthe event that a customer sues you for
23 been the case under our current agreement, 23 services -- relating to services that you
24 amended our agreement to incorporate new 24 receive from BellSouth, would it be
25 law that comes out post-execution. 25 NuVox's intentions to enforce the tanff
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Page 147 Page 149 }
1 as It relates to that customer? 1 try to enforce its indemnification rights
2 A. That would be one of our contentions. 2 where it was receiving any, quote,
3 Q. I'd like to focus your attention on the 3 unquote, damages. It would be to make
4 second paragraph of your language in 10.5. 4 NewSouth whole for damages that it was
5 MR. CAMPEN: Excuse me, Mr. Meza. 5 subject to through some lawsuit
6 MR. MEZA: Sure. 6 Q. Soif an end user sues NuVox and Is
7 MR. CAMPEN: Do you mean the 7 successful in that lawsuit and the
8 section preceded by the parenthetical two? 8 conditions set forth in your language
9 MR. MEZA: Yes, to the Joint 9 apply, t's your -- and the cause of
10 Petitioners' language agreement. 10 action was a result of negligence, it's
11 MR. CAMPEN: Yeah. 11 your opinion that the imitation of
12. Q What does arising out of or in connection 12 liability language should not apply
13 with this agreement mean? 13 regarding how much BellSouth would have to
14 A. Ansing out of or in connection with the 14 indemnify NuVox?
15 services provided pursuant to this 15 A. Idon't know If I agree that that was
16 agreement. 16 intended. I think we've discussed the
17 Q Why didn't you use directly caused or 17 limitation of liability language at
18 proximately caused? 18 length. It s our posttion that the
19 A During the process working with the Joint 19 liabihty of imitation language that
20 Petitioners, this I1s the language that we 20 provides for 7-1/2 percent of the
21 agreed to. I can't recall any specifics 21 aggregate fees paid up until the time of
22 regarding why we chose this language over 22 the date of the cause of action arises, If
23 any other 23 you will, would be the iimit.
24 Q. Would you agree to further restrict your 24 Q. Even for indemnification?
25 language to directly or proximately 25 A. Ibelieve so.
Page 148 Page 150 |
1 caused? 1 Q. Would you agree with me that, based on the
2 A. If we're provided with a meaningful 2 language as wntten today, 1t could be
3 proposal that provides for a more 3 argued that this provision guts the
4 equitable indemnification prowvision, 4 limitation of hability?
5 that's something that the Joint 5 A. I would agree that it could be argued
6 Petitioners will definitely consider. 6 today that the negligence cause of action
7 Q. Why did you include negligence? 7 might tngger the indemnification
8 A. That's a theory under which there might be 8 provision. I don't know it necessarily
9 liabiity exposure, and we included it, 9 guts hmitations of liability.
10 again, after discussion among the Joint 10 Q. Would you agree with me that, under the
11 Petitioners Why specifically it was 11 language as it appears today, that
12 included as opposed to being exciuded, 1 12 BellSouth could be libel for more damages
13 can't recall. 13 In excess of the imitation of liabihity
14 Q. Would you agree that the imitation of 14 cap for a negligence action?
15 hability language that either party has 15 A. If directly or proximately caused by
16 proposed applies to claims of negligence? 16 BellSouth's action, that's a possibility.
17 A. I believe so, yes. 17 Q. Is that your intention?
18 Q. With this indemnification provision and by 18 A. When you say "your intention”, do you mean
19 including negligence as a cause to have 19 the Joint Petitioners?
20 BellSouth indemnify you, could there be a 20 Q. NuVox. If you can speak on behalf of
21 situation where NuVox could obtain damages 21 Joint Petitioners --
22 In excess of even its imitation of 22 A. NuVox isn't interested in a business that
23 hability cap under this provision? 23 1s supported by or focused on htigation.
24 A. Imean, it's in the realm of possibility. 24 With this language, our intention Is to
25 I don't see an instance where NuVox would 25 provide for meaningful protection for
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Page 151 Page 153
1 NuVox. 1 A. Ibelieve so.
2 Q Isityour intention that the 7-1/2 2 Q. Do you know the nature of the complaint?
3 percent cap that you recommend for 3 A. Inthenstance that I'm thinking of, it
4 hmitation of iability applies to this 4 was related to service outages.
5 indemnification provision as well? 5 Q. They've actually filed a lawsuit?
6 A. The 7-1/2 percent cap 1s our proposal for 6 A. Itwas filed. It's been handled.
7 a limitation of hability for both 7 Q. Do you have any more specifics relating to
8 parties, so, yes. 8 the service outage, how long they were
9 Q. And just to make sure there's no further 9 out?
10 disagreement on this issue, it would be 10 A. I'd have to review the complaint. It was
11 for negligent actions? 11 some time ago.
12 A, Well -- 12 Q. How long ago was this complaint filed?
13 Q. Because -- 13 A. Two years, three years.
14 A The imitation of hability? 14 Q. And what defenses did NuVox assert?
15 Q. Yes. 15 A. Defenses -- Any defenses associated with
16 A. It should be, yes. 16 that end-user's contract.
17 Q Yeah And so for imitations -- for 17 Q. Do you know If that end-user's contract
18 negligent actions, tt's your intent that 18 had the tanff imitation of liability?
19 the 7-1/2 percent would apply to whatever 19 A. Ibelieve it did, yeah.
20 indemnification claims you may have 20 Q. And that case settled?
21 against BellSouth? 21 A, It dd settle, yes.
22 A. That's what the imitation of hability 22 Q. Is that settiement confidential?
23 language says, S0, yes. 23 A. Ibelieve so.
24 Q. Do you know If any of your end users have 24 Q. Do you know If -- I don't want amounts
25 ever sued BellSouth? 25 Do you know If NuVox settled for more than
Page 152 Page 154 |’
1 A. Ibelieve so. 1 the credits?
2 Q. Do you know in what context? 2 A It did settle for more than the credits,
3 A Service-related issues, I guess -- I 3 yes.
4 mean, I guess. 4 Q. Do you know how much more?
5 Q Idon't want you to guess 5 A. Ican'trecall
6 A. Sorry Ihaven't -- The complants that 6 Q. Did the end user sue BellSouth?
7 I've seen were related to services that 7 A. Idon't believe so.
8 BellSouth provided to NuVox under its 8 Q. Did NuVox third party BellSouth?
9 current interconnection agreement. 9 A. We had prepared a third-party cross-claim
10 Q Are these complaints at a commission or In 10 Q. Well, what do you mean "cross-claim"?
11 a court of law? 11 A However -- however -- The issue settied
12 A. They have been both at a commission and 12 prior to.
13 at -- and in court. When I speak 13 Q. So the answer would be, no, you did not
14 commussion, I'm not necessarily talking 14 file a third party --
15 about formal complaints. I'm talking 15 A. Theissue settled, frankly, because the
16 about consumer complaint 1ssues to a 16 firm that represented the plaintiff also
17 Consumer Affairs Department. 17 represented BellSouth and didn't want to
18 Q. Okay. Are you aware of any instance where 18 get BellSouth into trouble. He was In a
19 a NuVox consumer has sued BellSouth in a 19 pickle, let's put it that way.
20 court of law? 20 Q. Do you know what state this --
21 A. Ican't recall 21 A, South Carolina.
22 Q. Has NuVox ever been sued by an end -- by 22 Q. South Carolina. Okay.
23 one of its end users 1n a court of law? 23 Do you agree state commissions
24 A. By one of its customers? 24 have authonity to enforce and interpret
25 Q. Yes. 25 interconnection agreements that they
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Page 155 Page 157
1 approve? 1 Carolina Commission has the authonity?
2 A Certain states. Some under the current 2 A. Atthis time, yes.
3 state of the law probably do not. 3 Q. Whys that?
4 Q Which ones? 4 A. They've accepted authority. We've got
5 A. South Carolina. 5 this arbitration filed.
6 Q. You don't think South Carolina? 6 Q. Sosmply because the South Carolina
7 A South Carolina has no right to regulate 7 Comnmussion has accepted the petition, you
8 anything related to a bundled service 8 believe that they now have the authority
9 offering since Governor Sanford signed 9 to arbitrate it under the Act?
10 into law a bili related to last year -- 10 A. We filed our arbitration petition, 1
11 that came out of last year's session. 11 beheve, prior to Governor Sanford signing
12 Q. Is it your opinion that South Carolina -- 12 the law, that legislation. They accepted
13 the South Carolina Commission does not 13 the arbitration petition. They have
14 have the authority to arbitrate under the 14 authority to arbitrate this -- the
15 Act? 15 disputes between the parties related to
16 A. As It relates to bundled service 16 this interconnection agreement
17 offerings, no 17 Q. Do you know If the Joint Petitioners
18 Q. Isthere any bundled service offering at 18 withdrew that petition pursuant to the
19 Issue In this interconnection agreement? 19 90-day abatement period?
20 A Bundled service offerings by their very 20 A Idon't know.
21 nature incorporate services purchased by 21 Q. If they did and there currently is no
22 NuVox from BellSouth pursuant to an 22 arbitration pending in South Carolina,
23 interconnection agreement. 23 would that change your opinion?
24 Q Why s that? 24 A. No.
25 A Without unbundled -- Without UNEs, loops, 25 Q. Why not?
Page 156 Page 158
1 NuVox can't provide services to its 1 A. Because this -- the arbitration of this
2 customers. We purchase those loops 2 interconnection agreement does not put at
3 pursuant -- through our current 3 issue services provided to an -- through
4 Interconnection agreement and quite 4 a bundled service offering
5 possibly pursuant to this interconnection 5 Q. It sounds like you're changing your
6 agreement, If it ever comes Into being. 6 answer.
7 Q. Soit's your opinion that in South 7 A. No.
8 Carolina, the South Carolina Commisston 8 Q. Ifirst asked you If bundled components or
9 does not have the authority to conduct a 9 whatever you want to call them, bundles
10 252 arbitration? 10 were at 1ssue In this arbitration, and you
11 A, It's my opinion that there i1s legislation 11 said, yes, everything that NuVox buys 1s a
12 now on the books in South Carolina that 12 bundled component.
13 prohibits the Commussion from regulating 13 A. Component, no. Maybe I did not explain
14 bundled service offerings. 14 myself clearly. Elements that NuVox uses
15 Q. Now, you didn't answer my question. Is it 15 In provisioning services to its customers
16 your opinion that he South Carolina 16 as part of a bundled service offering are
17 Commission, as a result of this 17 purchased pursuant to this agreement
18 Iitigation, cannot conduct a 252 18 Q But you don't buy bundles from BellSouth?
19 arbitration proceeding? 19 A. No.
20 A. No, the Commussion can conduct a 252 20 Q. Sois it really at 1ssue, this South
21 arbitration proceeding that does not 21 Carolina legislation?
22 necessarily, by its nature, put at issue 22 A. Your onginal question was, does South y
23 the provision of services pursuant to a 23 Carolina have junisdiction to resolve
24 bundled service offering. 24 1ssues related to interconnection
25 Q Andn our case, do you think the South 25 agreement disputes.
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Page 159 Page 161 [!
1 Q. That wasn't my question, but I'll ask my 1 agreement with a CLEC. Idon't know. ‘
2 question -- my original question again. 2 Q. And do you know what the Supreme Court
3 Do you agree that state 3 ruled in that 1ssue regarding standing?
4 commissions have authority to enforce and 4 A. I'm not sure what the Supreme Court ruled.
5 interpret interconnection agreements that 5 Q. Isit your experience that end users use a
6 they approve pursuant to the Act? 6 state commission to enforce or interpret
7 A Some states do. Ithinkitis 7 the obligations of NuVox and BellSouth \
8 questionable whether certain others do at 8 relating to their interconnection -
9 this time. 9 agreement?
10 Q. What other state other than South 10 A. It's my expenience that consumers use
11 Carolina? 11 public service commissions to resolve
12 A. No other state. 12 service-related issues that they've
13 Q. So what other state were you referring to 13 experienced with carriers who provide them ;
14 when you said -- 14 service. b
15 A. I was referring solely to South Carolina. 15 Q. Do you know If the South Carolina law that
16 Q. Sonstead of using states plural, it 16 you are referencing applies to wholesale
17 should be state? 17 services?
18 A. It should be state. 18 A. I believe it provides to any services
19 Q. And your belief that South Carolina lacks 19 related to a bundled service offering,
20 authority to enforce and interpret an 20 which may include wholesale services.
21 interconnection agreement under the Act is 21 Q. Is it your testimony that, absent South
22 because of state law regarding the 22 Carolina state law, that the South '
23 inability to regulate a bundled service? 23 Carolina Commission would have the
24 A In a dispute related to an interconnection 24 authority to interpret and enforce
25 agreement that by its nature brings mto 25 interconnection agreements that they
Page 160 - Page 162
1 play issues related to bundled service 1 approved pursuant to the Act?
2 offenings, the Commission would not have 2 A Yes.
3 authonty to -- to -- would not have 3 Q. Isityour opinion that the South Carolina
4 junisdiction to determine such a 4 Commussion cannot approve a 252 agreement?
5 complaint. 5 A. No They can approve a 252 agreement.
6 Q. Gwve me an example of a situation where 6 Q. And how does that differ from approving or
7 the Commission would not have authority. 7 -- versus enforcing? \
8 A. Okay Let's say that a NuVox customer 8 A. If the enforcement were related to, as I -
9 filed a lawsuit -- or filed a complaint 9 see it, in any way a bundled service
10 with the Commission against NuVox and 10 offering, that legislation clearly
11 BellSouth related to services that it 11 prohibits a South Carolina Public Service
12 purchased from NuVox as part of a bundled 12 Commussion from doing anything.
13 service offering. The complaint alleged 13 Q. Would you consider UNE-P to be a bundled
14 that BellSouth was at fault because it 14 service offering?
15 failed to provide adequate services as 15 A. If coupled with a data product or any
16 required pursuant to this interconnection 16 other product, If coupled with Call
17 agreement. 17 Waiting, If coupled with Caller ID, local
18 Q. Why in the world would a NuVox customer 18 service with any other product 1s a
19 sue BellSouth for not complying with the 19 bundled service offering pursuant to that
20 interconnection agreement to which it's 20 legisiation.
21 not a party? 21 Q. All of those items that you referred to,
22 A. Why did -- I can't recall the consumer 22 Call Waiting, that's not something that
23 who sued Verizon in an antitrust case. It 23 you purchase under the interconnection
24 sued Venizon for its failure to live up to 24 agreement, 1s 1t?
25 its obligations in an interconnection 25 A. Our nghts to resell services are the

|
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Page 163 Page 165 |,

1 subject of this agreement, so I'm not so 1 Q. And would you agree with me that you could

2 sure how that plays. I think that in -- 2 get different rulings for each of the

3 with the -- without a resale agreement or 3 remaining 1ssues that the parties are

4 an interconnection agreement -- pure 4 arbitrating --

5 resell agreement or an interconnection 5 A. That--

6 agreement that incorporates resell, we 6 Q. --as a result of that?

7 would have no rnight to purchase those 7 A. We could, yes.

8 services. 8 Q. Do you believe that state commussions have

9 Q Let's say that BellSouth and NuVox have a 9 expertise to address 1ssues relating to
10 dispute over a provision In the contract. 10 the interpretation or implementation of
11 A, All nght. 11 the interconnection agreement?
12 . Q. Does the South Carolina Commuission have 12 A. They have expertise in certain issues; and
13 authority to resolve that dispute? 13 other issues related to this
14 A It depends what that dispute s related 14 interconnection agreement, the parties
15 to 15 might be better served in a different
16 Q Ifit's related to the pricing associated 16 forum.
17 with the conversion of special access 17 Q. Which types of disputes do you think are
18 aircuits to use 18 more appropriate in places other than the

19 A My first impression would be the South 19 state commission?
20 Carolina Public Service Commussion would 20 A. We've already agreed that intellectual
21 have junsdiction over that type of 21 property disputes would be more
22 dispute. However, If through some 22 appropriately brought before a court of
23 expansion reading of that legislation, 23 law.
24 because those EELs were used to provide 24 Q. What else?
25 bundled service offerings to end-user 25 A. Could be antitrust issues. There could be
Page 164 Page 166

1 customers of NuVox, you could make an 1 many different types of disputes.

2 argument that they don't. 2 Q. Do you have any understanding of what they

3 Q Areyou aware of any federal court 3 are other than the ones you've just

4 decision that has held that state 4 identified?

5 commissions have the authonty to 5 A. We could have audit disputes that would be

6 interpret and enforce agreements pursuant 6 better served in a court of law.

7 to federal law? 7 Q. What else?

8 A I'm not aware of any. 8 A. Could be billing disputes, could be

9 Q. If there was a case, would that change 9 service Issues.

10 your opinion of whether South Carolina -- 10 Q. Is there anything that is remaining?

11 A Itcould. I'd have to review that case. 11 A There's no -- There's no dispute that --

12 I'm not sure. 12 we might agree it's better to have a

13 Q. Would you agree that litigation or dispute 13 single court decide the issue to apply to

14 resolution Is expensive and uncertamn, 14 a nine-state agreement as opposed to

15 regardless of the forum? 15 litigating the exact same issue before

16 A. It can be. 16 nine different states.

17 Q. Do you agree that the Act requires 17 Q. Look on page 40 of your direct testmony, \
18 BellSouth and NuVox to obtain the approval 18 which should be Exhibit 1.

19 of nine different states for this 19 THE WITNESS: Off the record. X
20 agreement? 20 (DISCUSSION OFF THE RECORD.) '
21 A I believe it does. 21 Q. Line 22, 23, foliowing to page 41, line 1. N
22 Q. And would you agree with me that the 22 A Yeah. :
23 parties are arbitrating in each of those 23 Q. Al nght. Do you agree with me that here

24 states? 24 you state or agree to the statement that

25 A Yes, we are. 25 the FCC and the commussion are obviously
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1 the expert agencies with respect to a 1 A. I'm familiar with the fact that they don't
2 number of 1ssues? 2 go anywhere.
3 A. Oh,sure. 3 Q. Have you ever experienced one?
4 Q. Do you know which issues you're referring 4 A. 1believe that on the NewSouth side, we
5 to here? 5 tried an enforcement proceeding in the
6 A. States -- The state commissions deal more 6 past, and it's proven to be disappointing
7 often with disputes related to pricing of 7 arcumstances in that regard.
8 UNEs, to performance measures, to -- for 8 Q. Are you aware of any requirement that
9 instance, win back 1ssues. I mean, 9 requires the FCC to make a ruling in an
10 there -- there's a number of things 10 enforcement proceeding within a date
11 obwviously that the commissions have much 11 certain?
12 more expertise than the courts in 12 A. I'm not famihar with that, but maybe
13 resoiving 13 there 1s such a rule.
14 Q. What type of lawsuit or claim would you 14 Q. You agree with me that various state
15 want to bring to a court of law versus a 15 commussions can rule differently on where
16 commission for resolution? 16 the parties shouid be able to bring a
17 A Inthe event that BellSouth violates the 17 clam; correct?
18 terms of this agreement and the cause of 18 A. Iagree.
19 action center around -- let's see -- 19 Q. Now, In that instance, for instance, let's
20 antitrust 1ssues for the parties -- NuVox 20 say that in two states you can bring a
21 were to need to get any sort of injunctive 21 claim to court first and the rest of the
22 relef, for instance, if BellSouth were to 22 states -- six states you have to go to the
23 pull the plug on NuVox's service to its 23 commussion or the FCC. Would it be
24 customers, that -- those would be things 24 NuVox's position that in those two states
25 that we feel we should be able to take to 25 where you could bring a case to a court of
Page 168 Page 170
1 a court 1 law that that decision would be binding on
2 Q Do you know if certainly states have 2 the other six states?
3 injunctive relief? 3 A Invyour -- It's hard for me to give you
4 A. I'm sure that certain state commissions do 4 an answer to that hypothetical without --
5 have the authority to provide injunctive 5 1 mean, If a Georgia court ruled on
6 relief where needed. 6 Georgia law, It 1s my interpretation --
7 Q. Do you agree with me that you could bring 7 it's my belief that that decision would be
8 all disputes relating to a nine-state 8 exportable. If a Louisiana court ruled on
9 agreement to the FCC for resolution? 9 Georgia law, I would believe that a
10 A. We attempted to take a nine-state dispute 10 Georgia court could take 1ssue with that
11 to the FCC for resolution, specifically 11 decision.
12 the EEL law dispute we had with 12 Q. Do you believe that the very fact that
13 BellSouth. It's my understanding that 13 there could be different ruiings relating
14 BellSouth argued to the FCC that the FCC 14 to this 1ssue defeats or minimizes the
15 does not have -- I could be wrong about 15 ability to do what I'll call a one-stop '
16 this -- did not have authority to resolve 16 shopping?
17 that dispute, and, in fact, the FCC has 17 MR. CAMPEN: Objection to the form
18 not resolved that dispute. 18 of the question.
19 Q. Is it stll pending? 19 A. Ican't speak on behalf of the Joint
20 A I'm not sure where we are procedurally at 20 Petitioners without having authority to do
21 the FCC, but I believe that our complaint 21 s0. I know that the Joint Petitioners
22 1s still before the FCC. I'm not 22 would be -- would find a one-stop shop
23 positive 23 included in this agreement to be
24 Q. Are you familiar with a procedure at the 24 attractive. 1 agree with you that,
25 FCC called an enforcement proceeding? 25 without a one-stop shop, there 1s the
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1 should be available to CLECs. 1 A. Yes.

2 Q. Regardless of whether that customer Is a 2 Q. What s the CCP?

3 CLEC's customer? 3 A. Change control process.

4 A. That's correct. 4 Q. Did you participate in the -- or did

5 Q. Why do you need to view the loop makeup 5 NuVox participate in the CCP when LOAs for
6 information of a customer that's not your 6 LMU was discussed in relation to shared

7 customer? 7 loops?

8 A. To determine if it would be technically 8 A. I'm not certain whether we participated in
9 feasible to possibly provide service to 9 that particular 1ssue discussion
10 that customer at some point in time. 10 However, the use of LMU that we
11 Q Do you think other CLECs consider what you 11 are talking about -- that I'm talking
12 want to do with their loop makeup 12 about in my testimony 1s different from
13 information to be proprietary to them? 13 the review of loop makeup information in
14 A. The loop i1s not owned by a CLEC. It's 14 the context of a shared loop scenario.

15 leased by a CLEC. The loop information is 15 Q. Have you ever raised this issue in the

16 in BellSouth's 0SS system, so I don't see 16 cce?

17 how that could be proprietary. I don't 17 A. I'm not aware that we have raised this

18 care what a CLEC may or may not think 18 issue 1n the CCP because it doesn't have
19 about it. 19 anything to do with the shared loop 1ssue
20 Q Have you had any discussions with other 20 that was before the CCP
21 CLECs regarding whether they would object 21 Q. Would you be willing to address this 1ssue
22 to NuVox viewing a loop that they're 22 in the CCP to allow other CLECs to weigh
23 leasing from BellSouth? 23 in?
24 A. I've had -- I've had discussions with the 24 A. Idon't know if it's an appropriate 1ssue
25 Joint Petitioners. 25 for the CCP process.

Page 180 Page 182

1 Q. Other than the Joint Petitioners? 1 Q. Do you have any objection to raising this
2 A. Ican't recall any particular 2 in the CCP, other than whether you believe
3 conversation 3 it's appropriate or not?

4 Q. How often do you seek to review LMU 4 A. The only objection that I have to raising

5 information of another carrier today? 5 this 1n the CCP i1s an outcome whereby

6 A. Idon't know -- have any particular 6 BellSouth uses the fact that it is an

7 numbers or percentages on that. I know 7 issue before the CCP to deny CLECs access
8 that what we desire Is the ability to take 8 to LMU information for no other reason.

9 -- to review loop makeup information as 9 So I don't theoretically have an issue

10 we are entitled to do so pursuant to the 10 with raising this at the CCP, except for

11 Act. There's no requirement that you have 11 my suspicion that once it 1s before the

12 an LOA to review loop makeup information. 12 CCP, BellSouth will claim that, because it
13 Q Well, today, are you aware of any instance 13 1s before the CCP, CLECs cannot review LMU
14 where NuVox has sought the LMU information 14 information until a decision comes out of
15 for a loop that another CLEC Is using to 15 CCP, and, dunng that time, impact efforts
16 serve their customer? 16 by CLECs to market their services by

17 A I'm not aware of any specific instances. 17 reviewing LMU information to determine if
18 My -- I'm not aware of any specific 18 it's technically feasible to provide

19 instances. 19 certain services over a particular loop.
20 Q. Has NuVox ever recetved a request by a 20 Q. And we're only talking about LMU
21 CLEC to execute an LOA so that this other 21 information of another CLEC, is that
22 CLEC could view NewVox's LMU information? 22 night?
23 A. I'm not aware of any instances as I sit 23 A That's nght. As far as I know, yes.
24 here today. 24 Q Because you view the LMU information on a
25 Q. Does NuVox participate in the CCP? 25 BellSouth loop, when it's a BellSouth
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1 customer? 1 Tncky.
2 A Andwe're entitied to do that. 2 Q Do you really think BellSouth is --
3 Q. Todate, you can't identify a specific 3 A. Funloving. ,
4 instance In which you have attempted to 4 Q Well, I'm sure BellSouth would appreciate ;
5 view the LMU information of another CLEC, 5 you thinking that it's fun loving. But do '
6 have you? 6 you really believe that BellSouth s being
7 A. Idon't know of any specific example. 7 mischievous with this LOA requirement?
8 However, because our testimony requests 8 A. Maybe that's not an appropriate
9 clanification of our nights -- or requests 9 descriptive term, but It appears to be --
10 that BellSouth acknowledge that we're 10 In my opinion, 1t 1s an unnecessary
11 entitled to review LMU information, 11 obstacle to CLECs reviewing that
12 whether it 1s for the BellSouth customer 12 information. Is that a farer description
13 or another CLEC customer, with the 13 in your mind?
14 exception of a shared loop scenario, and 14 Q. Idon't --1mean, I think it's perfectly
15 because this 1s an issue, leads me to 15 acceptable, but I don't think whatever the
16 believe that on occasion, NuVox in 16 Issue 1s, It's mischievous. .
17 particular, may have attempted to review 17 Do you really beheve that )
18 the LMU information of another CLEC. I'm 18 BellSouth cares whether a CLEC views |
19 not -- I'm not aware of any specific 19 .another CLEC's LMU information?
20 example. 20 A. Idon't think BellSouth cares.
21 Q So you're speculating? 21 Q. So why would -- why would our -- why
22 A. I'm speculating. 22 would we have a mischievous attempt to do
23 Q. Okay Turn to page 67 of your rebuttal 23 anything?
24 testimony. 24 A. If I could get behind the curtain and see
25 A. Thatis? 25 the inner workings of BellSouth, I'd be a
Page 184 Page 186
1 Q. Exhibit 2. It should be night here. 1 rich man.
2 A. Oh, Thank you. 2 Q. Do you think that's a false or a -- that
3 Q. Sure. 3 description Is not very accurate?
4 A. Okay. 4 A. No, I think it's -- I don't think that it
5 Q. Lmnes 5 through 7. 5 15 either not accurate or very accurate.
6 A. Okay 6 It may be musplaced. :
7 Q. The third-party loop information fiction 7 Q. Has NuVox ever attempted to adopt an
8 15 used by BellSouth to aid its 8 interconnection agreement in Florida,
9 mischievous attempt to impose upon Joint 9 Georgia, Kentucky, or Louisiana that
10 Petitioners and other CLPs an LOA 10 provides for the prowvision of FastAccess
11 requirement outside the shared use 11 service on UNE facilities?
12 context. Do you see that? 12 A. Idon't--1don't think so. Atone
13 A. Yes. 13 time, as you know, there were pick and
14 Q. Did you wnite that sentence? 14 choose rules. I don't believe that we
15 A. That's my testimony. 15 sought to incorporate specific terms from
16 Q. Do you agree with it? 16 the interconnection agreements in those
17 A. I agree with it in the sense that it 17 states respectfully that allow that And
18 appears BellSouth's requirement that a 18 now it's all or nothing, so here we are
19 CLEC provide an LOA -- or obtain an LOA 19 arbitrating an agreement. So, no, I don't
20 from another CLEC prior to viewing certain 20 believe we have trnied to do that.
21 LMU information seems to be an obstacle in 21 Q. If BellSouth were required to prowvide its
22 the way of CLECs winning customers. 22 FastAccess retail service -- and do you
23 Q What s your understanding of the phrase 23 know what I mean by that?
24 or term mischievous? 24 A, Yes, yes, DSL -- BellSouth's DSL service.
25 A. My son epitomizes the term mischievous. 25 Q. Well, its retail service.
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1 A. Right, nght. 1 offer a DSL product, do they? ;
2 Q. If BellSouth 1s required to do that on the 2 A Currently, NuVox does offer -- does have
3 same facility, would NuVox charge 3 customers that purchase DSL services from
4 BellSouth a rate for use of the high 4 NuVox We do not have a plan to offer
5 spectrum portion of that loop? 5 solely voice services to customers that
6 A. NuVox's business plan does not at this 6 also receive BellSouth FastAccess service
7 time include any rea! effort to provide 7 Q. What DSL product does NuVox offer?
8 other than both data and voice services to 8 A. NuVox, in year 2000 at the time Trivergent
9 its customers. In the event that NuVox 9 and later Trivergent and Gabriel
10 decided to market services and would 10 Communications that merged to form NuVox,
11 accept -- or agree to provide service -- 11 provided data services over -- via DSL by
12_ . voice service to a customer of BeliSouth, 12 using a Nortel Passport product and
13 FastAccess, I'm sure that our 13 installing our own modems. I believe at
14 consideration of that type of business 14 the time we used Adtran modems. I'm not
15 plan would include whether or not to 15 positive. Some customers still have that
16 charge BellSouth for the tugh-frequency 16 service. So, in a sense, we do offer DSL
17 portion of that loop. 17 service now.
18 My feeling 1s that since we would 18 Q. But that doesn't involve a BellSouth
19 be -- "we" being NuVox -- would be 19 facility?
20 purchasing that loop most likely at 20 A. That does not -- Well, it involves a
21 wholesale or TELRIC rate from BellSouth, 21 BellSouth loop.
22 that we would seek to offset some of our 22 Q. But you're not using the loop to provide
23 costs of the loop by charging BellSouth 23 the high-frequency portion of that?
24 some percentage -- charging back to 24 A. I'm not positive If we are or not. I'm
25 BellSouth some pro rata percentage of that 25 not posttive of that.
Page 188 Page 190 ‘
1 TELRIC charge, so yes. 1 Q. But, in any event, you're not using or
2 Q Why? You don't use the high-frequency 2 reselling BellSouth's FastAccess?
3 portion of the loop. 3 A. We are not reselling BellSouth's
4 A. Is BellSouth willing to not charge me for 4 FastAccess. That 1s accurate.
5 the high-frequency portion of the loop In 5 Q. And you're not purchasing BellSouth's
6 the event that I'm only providing voice 6 wholesale DSL product?
7 services to a customer? 7 A. We are not purchasing BellSouth's
8 Q. That's not the question. Why would you 8 wholesale DSL product, that I'm aware of
9 want to charge BellSouth for using the 9 There may be a customer in the network
10 high-frequency portion of your loop to 10 somewhere, but I'm not aware of that.
11 serve a customer with data pursuant to a 11 Q. Do you know how many customers are
12 commuission order? 12 currently receiving this DSL product?
13 A. BellSouth would be deriving income from 13 A. Idon't have a number.
14 the provision of services over a loop that 14 Q. Do you have an understanding of the
15 NuVox 1s paying for and, in a sense, for 15 magnitude?
16 BellSouth underwriting, and we would seek 16 A. It's some minimal portion of our overall
17 to receive from BellSouth some amount 17 customer base.
18 related to that -- that -- the charge 18 Q. Do you have a percentage?
19 for that loop. 19 A. Ido not have a percentage.
20 Q. Do you believe that -- or do you have a 20 Q. Do you believe it's less than S percent?
21 preference as to how the FastAccess 21 A 1don't have any way to calculate it at
22 service would be provisioned to your end 22 this point.
23 user? 23 Q. Why not?
24 A. Idon't have a preference. 24 A. Because our primary delivery mechanism at
25 Q. Currently, NuVox has no business plans to 25 this point 1s to provide integrated T-1

pery ey T ——— o —
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1 service. And we are not, as I understand 1 too -- that raised a bona fide concern,
2 the product service offerings at this 2 the audit would be related to those
3 time, focusing on seling a DSL product. 3 specific arcuits, yes
4 Q. So any customer that currently 1S 4 Q. Soyou would take the position that
S receving a DSL product from NuVox is a 5 BellSouth could not identify any other
6 grandfathered customer? 6 circuits other than those that are
7 A. Inasense, yes 7 identified in the notice?
8 Q. Okay. Let's talk about EEL audits. 8 A. That's -- Yes.
9 A. Okay. 9 Q. Does the FCC require that a notice
10 Q. Isit fair to characterize the Joint 10 identify all circuits that form the basts
11 Petitioners' position regarding the notice 11 of the cause?
12 required in the EEL audit 1s that they 12 A. The FCC requires himited -- or allows
13 believe 1t should include 1dentification 13 Iimited audits that are related to a
14 of the circuits that form the cause for 14 concern over the use of those circuits. 1
15 the audit? 15 don't know If it's -- the FCC
16 A. I believe that the notice should identify 16 specifically requires a notice to identify
17 the circuits that BellSouth has a concern 17 certain circuits.
18 about If that becomes cause for the 18 Q. Let me give you a hypothetical. BellSouth
19 audit, yes, identify those specific 19 provides notice of its belief that a
20 circuits 20 hundred or more circuits are improperly
21 Q. So you beheve that BeliSouth providing a 21 being priced as EELs and provides you with
22 notice and by 1dentifying certain circuits 22 identification of those circuits.
23 would not constitute cause? 23 Unbeknownst to BellSouth, there are
24 A If BellSouth provided notice and 24 additional circuits that also should not
25 identified certain circuits and also 25 be priced as EELs. And it was not until
Page 192 Page 194
1 provided documentation or some indication 1 an audit was performed against the
2 as to the underlying reason for wanting to 2 universe of EELs that BellSouth could find
3 audit those circuits, that that would be 3 out that information.
4 the cause. 4 Is it your position that the Joint
5 If BellSouth sent me a notice 5 Petitioners would prohibit BellSouth from
6 tomorrow Indicating that it wanted to 6 conducting an audit for any arcuit other
7 audit 100 circuits that NuVox had 7 than those originally identified by
8 converted from special access circuits to 8 BellSouth?
9 EELs, without any additional information, 9 A. Not necessarily. If BellSouth conducted
10 I don't believe that that would pass 10 an audit of a hundred circuits, that it
11 muster I don't believe that that would 11 identified and provided a legitimate
12 be cause It has to be some factor 12 concern for --
13 related to the use of those circuits that, 13 Q. Uh-huh.
14 in BellSouth's -- through BellSouth's 14 A. -- the audit was conducted by an
15 traffic studies or its provision of 15 independent auditor, If -- and that
16 services to certain customers, indicates 16 auditor found noncompliance that warranted
17 that NuVox -- NuVox's oniginal 17 another look at additional circuits, NuVox
18 certification related to that conversion 18 would not object to expanding that audit.
19 was inaccurate. 19 Q. To what degree?
20 Q. If BellSouth 1dentifies a hundred circuits 20 A. That's tough to say. I mean, let's say,
21 that it believes are improperly priced at 21 for example, that the audit of a hundred
22 EELs, 1s it the Joint Petitioners' 22 crcuits came back and three of those
23 position that the audit can only encompass 23 arcuits were used solely for data as
24 those 100 circuits? 24 opposed to any local voice traffic. 1
25 A. If BellSouth also provided documentation 25 don't necessanly know If that -- I can't
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1 prices. We get those prices In a certain 1 Q. Yeah, I follow you. If a customer -- For
2 state. If we buy out of a tariff special 2 a NuVox customer that's going to be
3 access, we get those prices. We can 3 backbilled a certain amount --
4 account for our use of those services and 4 A. Right.
5 what we believe those underlying services 5 Q. -- that customer's going to have a longer
6 are going to cost us as part of our cost 6 period of time than normal to pay those
7 of goods sold. 7 charges?
8 So In an underbilling situation, 8 A. That's nght. And the reason for that Is,
9 the amount charged for the services would 9 from a customer service standpornt, If you
10 be less than we may account for in our 10 hit a customer with a backbilled amount,
11 cost of goods sold. 11 you demand it be paid in 30 days, you're
12, In a backbilling situation, that's 12 going to lose that customer. So...
13 an 1ssue where you've got the cost of 13 Q. And if I understood you correctly, NuVox's
14 goods sold, you provide services to your 14 tariffs, to the extent they apply to
15 end users, and sometime after you've 15 backbilling, are going to allow
16 closed your books for that month or that 16 backbilling for a period that -- would
17 year, you receive a bill for things that 17 allow backbilling to the extent aliowed by
18 you had no idea you were getting charged 18 any applicable statute of imitation?
19 for; an example of that being the transit 19 A. Not necessarily statute of mitations.
20 traffic 1ssue in Georgia. 20 Some commissions have particular rules.
21 Q. Do you have any accounting background? 21 So whatever the state law or commission
22 A. Very little. 22 rules allow, we put that in our tanff.
23 Q. How about your company, NuVox, does it 23 For instance, 1n South Caroling, I
24 ever backbill any customer? 24 believe that our tanff says we have the
25 A We have a -- In our tariffs, we have -- 25 ability to, pursuant to Commussion rule,
Page 204 Page 206
1 whatever the state law for a particular 1 backbill for a period up to six months.
2 state 1s, 1s included in a tanff that 2 Q. When NuVox backbills a customer, Is that
3 would allow for backbilling. 3 amount identified as a backbilled amount?
4 For instance, I believe in South 4 A. I'd have to ook at an invoice I don't
5 Carohna it's six months; In Georgia, I 5 know -- I don't think this Is -- this I1s
6 think it's 22 months And I'd hate to say 6 a frequent occurrence, and I'm not sure If
7 what I think some other states are. We 7 it 1s tdentified -- how 1t 1s identified
8 include that in our tanff. In the event 8 on the bill. T would -- I would
9 that we receive some charges or fail to 9 believe -- I believe that if we are going
10 charge a customer for a service and we 10 to backbill a customer -- set of customers
11 backbill -- T can't -- I can't recall any 11 for a particular amount, there may be a
12 specific reason why we backbilied in the 12 bill front notice or a line item. I need
13 past. There may have been. When there 1s 13 to check that. I )ust don't know.
14 a backbilling situation, If we backbill 14 Q. Could you check that?
15 for -- let's say in South Carolina six 15 A. I can check that.
16 months -- 16 Q. Page 102, ine 6 and 7 --
17 Q. And that's per -- Go ahead and finish. 17 A. Uh-huh.
18 A. If we've been backbilling a customer in 18 Q. --I'l just read this. There's a Joint
19 South Carolina for six months of a 19 Petitioners’ proposal that the ability to
20 service, we provide that customer a longer 20 bill for services should be no more than
21 period of time to repay those amounts as 21 90 days, calendar days, after the bill
22 opposed to having those amounts come due 22 date on which the charges ordinarily would
23 upon receipt or 30 days from receipt of 23 have been billed. Just explain to me how
24 that invoice Do you understand what I'm 24 that would work.
25 saying? 25 A. Okay. Unless -- Many of the services
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1 that NuVox and other CLECs purchase from 1 collection of those amounts by BellSouth,
2 BeliSouth, they purchase in advance. 2 through no fault of BellSouth, it's an
3 Others they pay for after they use them. 3 error on behalf of Pine Branch. So I
4 So If NuVox received a bill -- 4 would think that NuVox would have --
5 let's just pick a date -- September 30th 5 would under this circumstance not be able
6 and our average bill from BellSouth 15 6 to claim that, you know, because that bill
7 $3-1/2 milion. We receive a bill for 7 was rendered after 90 days from the bill
8 $3-1/2 milhion from BellSouth. And If 8 where the services should have been
9 BellSouth failed to include on the 9 included, to object to that invoice.
10 September 30 bill certain services that 10 Q. Son this second exception here we were
11 BellSouth -- that NuVox used during the 11 just talking about -- correct me if I'm
12 month of September, BellSouth would have 12 wrong -- we're not talking about
13 90 days from the date of that invoice to 13 situations where erroneous Information
14 backbill NuVox for any charges it faiied 14 provided by NuVox 1s causing some type of
15 to include on the September 30th invoice. 15 backbilling?
16 Q. Would the same penod apply for services 16 A. Uh-huh. Ithink that's nght. I think
17 billed 1n advance as for services billed 17 the erroneous information provided by
18 In arrears? 18 NuVox would be covered in section 1 of it
19 A. It would be 90 days from the -- from -- 19 Q. You also have suggested that bills --
20 1 think our proposal is 90 days from the 20 that billed amounts for services that are
21 day of the invoice, so, yes. In other 21 rendered more than one billing period
22 words, If BellSouth bilis on September 22 prior to the bill date shouid be invaiid
23 30th for the elements that they 23 unless the billing party identifies such
24 traditionally bill for in advance, okay, 24 billing as backbilling on line item
25 and left out, let's say, a dozen loops and 25 basis. Do you see that?
Page 208 Page 210 |
1 realized that in -- prior to December 1 MR. CAMPEN: What line? )
2 31st, essentially, they would be able, 2 MR. CULPEPPER: It's, I think,
3 under the terms of this section, to 3 lines 8 to 11, the same page.
4 backbill for those amounts. After January 4 A. That's night.
S 1st, under the terms of this section, they 5 Q Do you have that type of language, NuVox,
6 would not be able to bill for that dozen 6 In any contract with any carrier?
7 loops they left off the bill in September. 7 A. I'm not aware of any contract that
8 Q. Let's gotohnes 17 and 18 on the same 8 includes language like that.
9 page -- 9 Q. When you say invalid, what do you mean?
10 A Okay. 10 A. Thatif it's -- if it's included just as
11 Q --102 AsIunderstand it, the Joint 11 a line item 1n a BellSouth bill, whether
12 Petitioners are proposing two exceptions 12 delivered in paper form or electronic, it
13 to this 90-day backbilling imitation. 13 doesn't -- there's no way for NuVox to
14 And the second one Is an exception for 14 distinguish the backbilled amounts from
15 charges incorrectly billed due to 15 current charges, that BellSouth should
16 erroneous Information supplied by the 16 have to render that bill in a more
17 non-billing party. Can you give me an 17 specific fashion within the 90-day period
18 example of that? 18 or lose its nght to -- in other words,
19 A Ican gwe you an example of that. Let's 19 those charges would not come due with
20 assume that BellSouth has an arrangement 20 another -- with the next invoice and
21 with Pine Branch Telephone in South 21 couldn't be used by BellSouth to claim
22 Carolina to collect access charges for 22 late payment, go into a request for an
23 NuVox for some reason. And Pine Branch 23 additiona! deposit because of late
24 includes a $5 charge on a bill and it 24 payment, those types of I1ssues -- or type
25 should have been 500. That -- The 25 of 1ssues.
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1 Q What about today, If BellSouth backbills 1 A. Yes. It's a situation that the company '
2 NuVox, 1s it identified separately on a 2 has notice of it They have notice of the
3 bill? 3 specific amount. They can dispute the
4 A. Some backbilling charges are not only 4 amount with Mr. Hendricks. Yes.
5 separately identified, but you'll receive 5 With -- The situation that we're
6 a letter oftentimes signed by Mr. Jerry 6 talking about in our testimony 1s where
7 Hendricks that indicates some amount 7 backbilling amount s not identified so
8 that's being backbilled separately from an 8 that you can distinguish it from usual
9 invoice. On a month-to-month basis, I 9 monthly charges and dispute it, If a
10 don't look at every invoice, so I'm not 10 dispute Is appropriate.
11 sure If that 1s BellSouth's usual course 11 Q. Can you give me an example of how it would
12 of business. 12 show up on a bill but not be identified as
13 Q. Inyour - 13 a backbilled amount?
14 A. CanI go back to a question you asked 14 A. Ican't give you a specific example. I
15 previously? 15 would imagine that -- for instance, If for
16 You asked if NuVox had any 16 some reason BellSouth took the posttion
17 language n a contract that prohibited 17 that previously filed factors for
18 NuVox from backbilling 90-day limit? 18 percentage interstate usage and percentage
19 Q I asked about tariffs, contracts. 19 local usage were no longer considered good
20 A Right. Right. Some contracts -- NuVox 20 from the date filed and had to provide --
21 does have contracts with customers where 21 filed In every quarter, let's say, and
22 we agree that the total amount of their 22 NuVox failed to provide the same factors
23 bundled service charges Is going to be, 23 In one quarter and two or three quarters
24 let's say, $1,000 That's exclusive of 24 later BellSouth sends a bill for -- that
25 taxes, you know, for universal service and 25 1s associated with a failure to provide
Page 212 Page 214 |
1 any local 911 taxes, things like that So 1 updated factors, that bill could be a
2 for those customers, we can't backbill. 2 significant amount. And it would be just
3 Their bill 1s what 1t 1s every month. 3 included in the line item for the
4 It's a flat rate. So that language 1sn't 4 percentage interstate usage over a certain
5 necessarily included, but we couldn't go 5 facility. There would be no way to really
6 back and charge those customers if they've 6 distinguish -- It would be a higher
7 agreed to a flat fee per month. 7 amount than previous months. Maybe it's a
8 Q. And that's in certain customer contracts? 8 good amount higher. But there would be no
9 A Certain customer contracts, that's night. 9 way to tell that it was for previous
10 Q. Would that be a standard contract term? 10 months when NuVox failed to file a
11 A It's not necessanly a standard contract 11 factor.
12 term It's specifically negotiated 12 That's a hypothetical, because
13 between NuVox and certain customers 13 right now the factors we filed two years
14 Q. Andidea how many customer contracts would 14 ago are considered the -- good until we
15 have that type of provision? 15 amend those factors, but that regime could
16 A Ihave noidea. We do that on a fairly 16 change. That's just an example.
17 regular basis. 17 Q. Are you familiar with the term OCC?
18 Q. The example you gave earlier -- 18 A. What --
19 A. Right. 19 Q. It's not in your testimony, other charge ‘
20 Q. -- about getting the letter from Jerry 20 or credit that could appear on a bill. !
21 Hendricks of BellSouth -- 21 A. I'm not familiar with that specific term.
22 A. Uh-huh. 22 Q. If a backbilled amount was identified as
23 Q --do you consider that identifying a 23 an other charge or credit, in your mind 1s
24 backbilled amount that would satisfy 24 that sufficiently identifying that
25 Petitioners' proposal here? 25 backbilled amount?
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1 A Ifit's - If it provides specifics as to 1 when we set a budget, that i1s NuVox -- I
2 what the backbilled amount is for, yes. 2 can only speak for Nuvox here, we set a
3 If there's a line that says OCC, for other 3 budget, we close out of year end. If
4 charge and credit -- rather than have a 4 there's a possibility for getting two
5 clearly identified credit, there's a 5 years of charges that were not accounted
6 backbilled amount owed and it explains 6 for when we close out a budget, 1 don't :
7 with some degree of specificty what that 7 see how any of our directors -- or our :
8 charge I1s related to so that within the 30 8 officers, specifically our CEQ, could ever
9 days following receipt of that bill you 9 sign any certifications for accountants
10 can dispute that charge, If a dispute 15 10 closing out a year end If they're unable
11 appropriate, I don't have any problem with 11 to take the appropnate reserves for
12 that. 12 possible overbilled amounts from
13 Q Page 104 of the direct testimony, you 13 BellSouth.
14 state that BellSouth's language with 14 Q. Has NuVox ever been bilied -- backbilled
15 respect to backbilling 1s inadequate 15 an amount from two years ago?
16 because 1t fails to provide uniform 16 A. I'm not certain. I know there have been
17 workable parameters. It's lines, I think, 17 backbilled amounts that, you know, were
18 12 and 13 on page 104. 18 stunning. There's a situation now with
19 A. Okay. Yes. 19 backbilled -- BellSouth 1s attempting to
20 Q. Can you give me an example of a uniform 20 backbill for transit traffic from ICOs in
21 parameter? 21 Georgia that I1s related to some settlement
22 A Let me look at the BellSouth language 22 between 1COs and BellSouth to which no
23 Q. Sure. 23 CLECs were parties, and that i1s
24 A. What issue Is that? 24 disastrous.
25 Q. Itis -- It's going to be attachment 7, ) 25 So that 1s a -- I don't know If
Page 216 Page 218
1 which, I think, is one of the exhibits 1 that's for two years. 1 don't know If
2 already. 2 it's for seven years. I don't know how
3 A Okay 3 much -- how long that goes back, so
4 Q It should be on page 4, attachment 7. 4 Q. When you say "stunning”, what do you mean?
5 THE WITNESS: Can we go off the 5 A. I mean stunning in the amount that's
6 record for a second? 6 attempted to be backbilled as well as the
7 (DISCUSSION OFF THE RECORD.) 7 fact that the ICOs and BellSouth, without
8 A Okay. I'm looking at section -- 8 inclusion of CLECs or other parties in the
9 attachment 7, section 1.13. Andit 9 process, have decided that they will --
10 provides for a two-year limitation period, 10 BellSouth will act as the ICO's collection
11 but it does have exceptions to that 11 agency for transit amounts that the CLECs
12 two-year period. And I don't know If -- 12 were unaware they'd be billed for.
13 it doesn't appear to me, just this section 13 Q. Is NuVox a party to any of these contracts .
14 in attachment 7, that it provides for how 14 between BellSouth and these 1COs? i
15 those backbilled charges would be 15 A. No. This s a settlement solely between .
16 identified on an invoice. I think that's 16 BellSouth and the 1COs. ,'
17 what we mean by an unworkable system, if 17 Q. Let's move on to issue 101, maximum amount
18 you will, for backbilling. 18 of deposit. And you might want to look at
19 Q. So the exception, If I understood your 19 your direct testimony starting at page
20 answer correctly, 1s not the 1ssue, it's 20 123. .
21 whether or not a backbilled amount 1s 21 A. Okay. :
22 sufficiently identified? 22 Q. The Joint Petitioners propose two :
23 A. Well, whether or not a backbilled amount 23 different deposit caps, one for existing
24 I1s sufficiently identified and 1t is the 24 customers of up to two months and one for
25 two-year period for backbilling -- because 25 new customers of up to six weeks; nght?
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1 A. 1think they've got it backwards. 1 months of billings of Invoices, tries to
2 Q. Got it backwards? 2 come up with some figure, but does not
3 A. Yes I thinkit's month-and-a-half for 3 take into account in those two months of
4 existing CLEC customers and two months for 4 invoices amounts that are in dispute or
5 new CLEC customers that don't have any 5 the amounts that -- in an invoice that are
6 past history. That's right. 6 prepaid so that, in the event Armageddon
7 Q. How did you come up with that proposal? 7 occurred, BellSouth would only be out for
8 A. Well, we came up with that proposal 8 amounts that were paid for usage as
9 because, over the past eight years -- or 9 opposed to amounts that were paid in -- or
10 seven years, about -- at least once a 10 prepaid. Amounts prepaid, you already
11 year, and 1t seems like every six months, 11 have your payment for the services that
12.  we talk with BellSouth about deposit 12 NuVox would use over a 30-day period.
13 1ssues. 13 There's no reason to have a deposit for
14 And after having a seven-year 14 those amounts.
15 history with BellSouth and paying bills on 15 Q. If 1 understood you correctly, Is it your
16 a monthly basis, it seems that NuVox has a 16 testimony that BellSouth has only demanded
17 good business history with BellSouth and 17 additional deposit amounts from NuVox in
18 should not be required to have the same 18 your seven or eight years?
19 deposit criteria, 1 guess, as a new CLEC 19 A That each ime we have received a letter
20 that has no operating history, no past 20 from Sandra Risetti or one of the people
21 payment history with BellSouth, just a 21 in her group Is to -- usually to try to
22 distinction between two different CLEC 22 increase our deposit. We've never --
23 businesses, a new business and one that's 23 Q. Usually --
24 established. 24 A. We've never recewed a letter or
25 Q Tell me a little bit about your history 25 notification from BellSouth's deposit
Page 220 Page 222
1 with respect to deposits with BellSouth. 1 group that included a check, thank you for
2 When I say "you"”, I'm talking about NuVox. 2 being a good customer, we no longer
3 A. When State Communications originally 3 require a security to continue to do
4 started doing business, we had a, 1 4 business with NuVox or we're decreasing
S believe, $200,000 deposit with BellSouth. 5 We have in the past, I believe,
6 We received a letter from BellSouth. 6 lowered our deposit after negotiating with
7 Sandra Risetti's group indicated, we've 7 BellSouth's deposit group and going
8 received your deposit. After we have a 8 through a number of elements related to
9 year operating history, we'll review 9 our bustness: Credit scores, past payment
10 thus. And we operated for a year. Sandra 10 history, et cetera.
11 only wanted more of a deposit. We pad 11 So on -- I didn't mean to
12 every BellSouth bill for that year. 1 12 indicate that on every occasion we
13 believed we were entitled to get the 13 increased our deposit amount, but usually
14 deposit back. BellSouth wanted more of a 14 the inibial request 1s for an increase in
15 deposit 15 deposit amount.
16 It seems like every time we turn 16 Q. When you say lower the deposit amount, how
17 around, BellSouth wants a greater amount 17 does that happen?
18 for deposit. We work for six, eight weeks 18 A. Lower the deposit amount.
19 trying to negotiate something, eventually 19 Q. BeliSouth sends you back a check for part
20 come to some amount the parties can agree 20 of the deposit; nght?
21 on, and we agree to look at it again in a 21 A. Well, usually -- or releases a letter of
22 year, some period down the road. 22 credit, so not necessarily sends back a
23 The reason that NuVox has had -- 23 check, but may release a portion of a
24 taken i1ssue with BellSouth's deposit 24 letter of credit. You'll amend the letter
25 process s that BellSouth looks at two 25 of credit from a $2 million letter of

H
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1 credit to a million dollar letter of 1 level, but -- and if BellSouth did refund i
2 credit, so not necessarily @ check coming 2 a check to us, they did it. Ijust --1
3 back. 3 Just can't recal! whether it was a refund
4 Q. What s the current deposit that NuVox has 4 of a check or a reduction of a letter of
S with BellSouth? Do you know? 5 credit.
6 A I'mnotcertain. Ithinkit's --1 think 6 At one point -- oniginally when
7 it's between a half million and a million 7 we did our first deposit, I believe we
8 dollars. I'm not positive. 8 sent BellSouth money. Later, we
9 Q. Does that deposit take into account 9 transferred that to letters of credit.
10 NewSouth billings, also? 10 And the reason that I remember that 1s
11 A. Ithink NewSouth has a separate deposit 11 because Gabriel Communications that we
12 right now because they are still at this 12 merged with -- finance department was from
13 point two separate operating companies. 13 Gabriel. They preferred using letter of
14 We will consolidate the companies as of 14 credits as opposed to having amounts on
15 January 1st. At least that's our plan 15 deposit with BellSouth. So how we
16 nght now. 16 basically shifted assets under those
17 Q Of 20052 17 shells, be it a letter of credit or actual
18 A. Of 2005. That depends on a lot of things 18 amounts on deposit, I just can't recall.
19 coming into play in the next two weeks. 19 Q. And when I say a check or refund, I'm also
20 At that time, I think we'll have a single 20 talking about a wire transfer of monies.
21 deposit as opposed to two separate 21 A. Yeah. I mean, that very well could have
22 deposits. 22 happened. I recall at least one occasion
23 Q. Now, 1s 1t your testimony that BellSouth 23 where we began negotiating deposits where
24 has not submitted or refunded any monies 24 it was agreed to by the parties -- and
25 to NuVox? 25 Langley Ketchings was involved, Sandra
Page 224 Page 226 |
1 A, No. Over the -- Over the course of the 1 Risett: -- where the parties agreed, yes, :
2 last seven years, there has been an 2 NuVox you're nght. Your credit history
3 instance where, let's say -- and I can't 3 1s good. You've been in business for six
4 recall exact figures, we had a $2 million 4 years. We no longer require -- I'm just
5 deposit and it was lowered to a million or 5 throwing this figure out -- a $2 million ,
6 a mullion-five. 6 deposit, it's now a million and a half. '
7 So If you consider that a refund 7 So in a sense, $500,000 or whatever amount
8 of money, yes, but I think the way we 8 It was was released to NuVox. Whether
9 handle it, we've always had a letter of 9 that came n by wire transfer or letter of
10 credit, so we just reduced that letter of 10 credit reduction, cash, check, I'm not
11 credit. In other words, less money was 11 positive.
12 tied up and apportioned to BellSouth 12 Q. Who would know at Nuvox?
13 deposit than had been the day before. 13 A. Used to be Dan Carpel, who was formally
14 Q. So effectively that's a reduction in the 14 with the St. Louis headquarters of NuVox.
15 deposit amount, 1sn't it? 15 I don't know If he is still with the
16 A. That's true. 16 company. Most likely Steve Shoemaker, who
17 Q. Is it your testimony that NuVox has never 17 1s the CFO for NuVox. '
18 received a check from BellSouth as part of 18 Q. Do you know whether the current deposit '
19 a refund of the deposit? 19 amount that NuVox has with BellSouth, :
20 A. Idon't -- Again, I'm not positive if 20 which I understand you to say Is a letter '
21 we've ever received a check. I know there 21 of credit --
22 was at least one situation where we got in 22 A. Uh-huh.
23 deposit discussions and the parties agreed 23 Q. --15 1t equal to two month's biling?
24 that it was not appropriate to increase 24 A. It's not.
25 NuVox's deposit or keep it at the prior 25 Q. Whyisn'tit?
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1 A. Because that would be $7 million, 1 Q. But that's not always the case? )
2 Q. Subject to check, would you agree with me 2 A. Not always the case, but nine times out of i
3 that it's a million dollar letter of 3 ten. !
4 credit? 4 Q. And the tenth time out of ten just ‘
5 A. Subject to check, I would agree with that. 5 happened to be this past year? f
6 Q. And that's one-seventh of $7 milhion? 6 A. Oh, I mean, I don't know If it was the ‘
7 A, Well, that's one-seventh of $7 million, 7 tenth, but every six months, however -- :
8 but that also takes into account amounts 8 we've gone through this, you know, easily
9 on dispute with BellSouth at any time -- 9 a half dozen times.
10 or average amounts on dispute. 10 Q. What about your customers --
11 BellSouth's record of posting or 11 A, Uh-huh.
12, recognizing those amounts on dispute -- 12 Q. -- do you have any deposit requirements
13 and 1t also takes into account amounts 13 with your customers?
14 that are prepard by NuVox/NewSouth on a 14 A, Our tanffs mirror whatever the state law
15 regular basts as opposed to services used 15 regarding taniffs i1s -- I mean regarding
16 over the course of a month that would more 16 deposits, I guess. For instance, I think
17 readily be susceptible to a deposit -- to 17 in South Carolina the rule ts you can get -
18 Justification for a depostt. 18 up to two months of what you would expect
19 Q. Let's look at page 123. 19 a customer to bill. We do not, as a !
20 A. Uh-huh, 20 matter of -- as a day-to-day business )
21 Q Lmnes 10 and 11. There's a statement 21 practice require deposits from all of our :
22 there, it I1s not typical iIn commercial 22 customers. We look at their credit. We !
23 relationships for one side to continually 23 look at what they're -- what type of
24 try to extract deposits from the other 24 commitment they're making in terms of term
25 A Uh-huh. 25 commitment, and often waive deposit !
Page 228 Page 230 |.
1 Q. Do you see that statement? 1 requirements or do not request a deposit :
2 A (Witness nods head up and down.) 2 from customers.
3 Q. Now, has BellSouth continually tried to 3 But our tanff does give us the
4 extract a deposit from NuVox after what we 4 right to ask for one. And also the state
5 Just talked about? 5 of competition 1s such that if you are --
6 A Igeta call from Sandra Risetti or one of 6 If you are in a competitive bid situation,
7 the people in her group about every six 7 you never get a deposit.
8 months. In fact, the latest one was in 8 Q. You mentioned deposit criteria --
9 September of this year or August. 9 A. Uh-huh,
10 Received a letter from somebody in her 10 Q. --earler.
11 group. I used to know them all by first 11 A. Uh-huh, ,
12 name, but there's been turnover., 12 Q. You have -- As I understood your :
13 Contacted that person. Said, look, we're 13 testimony, you have some deposit criteria !
14 in this arbitration  Deposit is at 14 in place today between NuVox and
15 tssue. Can we revisit this if we get this 15 BellSouth? .
16 Issue resolved? And they said, sure, but 16 A. (Witness nods head up and down.) ‘
17 let's touch base from time to time to see 17 Q. And that's a yes? :
18 where we are on that issue. 18 A. Between NuVox and BellSouth, yes. 1 :
19 So about every six months, we talk 19 believe there are certain factors that the
20 about this. And usually -- and our past 20 deposit -- I don't know what the group i1s
21 experience Is that the credit group Is 21 called, credit and coliections group at
22 looking for additional amounts on deposit 22 BellSouth uses to come up with their
23 rather than a unilateral call from 23 deposit request, I1s my understanding.
24 BellSouth that they're ready to send us 24 Q. What about from a deposit criteria
25 back some more of our money. 25 standpoint, would you agree with me that
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NICOLE FLEMING & ASSOCIATES
(919) 567-1123



Joint Petitioners v.

Hamlit'on‘ liu's'sell, Volume 11

12/15/2004

BeliSouth
Page 231 Page 233 {:
1 that should be abjective? 1 don't know If that I1s an objective .
2 A It should absolutely be objective, yes. 2 formula.
3 Q. Would you consider a deposit criteria that 3 Q. Let's put it like this. Would NuVox agree
4 stated that a deposit may be required from 4 to such a standard with BellSouth?
5 a customer whose credit history was 5 A. We would agree with an objective set of
6 unacceptable or unavailable to be an 6 arcumstances and also some means by which
7 approprnate -- 7 NuVox could earn back, through some course
8 A. Well, Idon't know If that's objective. 8 of conduct, be it payment history, et
9 Who determines what 1s an unacceptable 9 cetera, its deposit amount -- its deposit
10 credit history? 10 on deposit -- the amounts on deposit with
11 For instance, we've been in 11 BellSouth.
12 business now for seven years. We've paid 12 Q. Isn't that happening today with NuVox?
13 BellSouth every invoice, as I know, for 13 A. Well, we're seven years down the road and
14 seven years. Probably over the course of 14 we still have a million dollar letter of
15 the relationship paid BellSouth hundreds 15 credit with BellSouth, so I don't know
16 of millions of dollars, yet we still have 16 what we'd have to do to win back in total
17 a deposit. If I'm -- If I'm an 17 our amounts on deposit. We have received
18 individual consumer In any state, as 1 18 an amount back from BellSouth, yes, but --
19 know it, and 1 pay BellSouth for a year 19 Q. What does the letter of -- the miliion
20 for services, have a good payment history, 20 dollar letter of credit cost NuVox? Do
21 I can demand to get my deposit back. This 21 you know?
22 contract does not allow -- or our current 22 A. I'm not familiar with how -- how that
23 contract does not allow us to demand our 23 letter of credit operates. 1 believe that
24 deposit back under any objective set of 24 it ties up or reserves a million dollars
25 crrcumstances. 25 in the institution that we have the letter
Page 232 Page 234
1 Q What about a deposit requirement that said 1 of credit with, and the letter of credit
2 a deposit may be required If the 2 15 on behalf of BellSouth, and BellSouth
3 customer's financial -- If the customer's 3 would have to take steps -- certain steps
4 financial situation 1s not acceptable to 4 pursuant to that letter of credit to get
5 the company or it's not a matter of 5 that amount of money released. So it's in
6 general knowledge? 6 the finanaial institution, but it's not at
7 A. Well, I mean, again, I don't know If 7 our disposal. So what does It cost us to
8 that's objective, because the company can 8 keep that letter of credit, it costs us
9 decide. For instance, at one time we were 9 the use of that million dollars.
10 In a dispute with BellSouth about our 10 Q. Soit's your testimony that a letter of
11 deposit. The amount in deposit -- 11 credit of a million dollars costs NuVox
12 BellSouth indicated we didn't have enough 12 the same as sending BellSouth a check for
13 cash on reserve to justify what we 13 a mithon dollars?
14 believed was an appropriate deposit 14 A. It's probably not as favorable because 1
15 amount. We received a capital infusion 15 think BellSouth pays 8-percent interest on
16 of -- I don't know -- tens of millions 16 deposit amounts. Maybe I'm wrong about
17 of dollars, but -- and provided BellSouth 17 that. But it -- it -- the company --
18 with that information. It didn't 18 the company's financial management --
19 necessanly -- It did not, as I recall, 19 senior management has decided to use a
20 change the deposit amount that BellSouth 20 letter of credit. In their mind, that
21 wanted. My point being our credit -- or 21 must be more favorable than actually
22 our cash on hand improved significantly. 22 putting cash on hand with BellSouth. 1
23 That appears to be an objective criteria 23 don't know why they chose to do that
24 to me, but it did not change BellSouth's 24 Q. Also, let's go to the same page, 123.
25 position with regards to deposit. So I 25 A. Uh-huh.
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1 Q. Lines 12 to 13. Explain to me what you 1 A. I'mtalking about the balances -- that
2 mean when you say, Petitioners agree to 2 NuVox has a working history with
3 language that expands BellSouth's right to 3 BellSouth. Unless we're building out new
4 collect deposits well beyond what 1s found 4 collocation sites, when your invoices
5 in typical tanffs. What do you mean by 5 shoot up because of construction costs, et
6 "typical tanffs"? 6 cetera, if your -- the amount of any
7 A. Well, I -- without looking at BellSouth's 7 invoice is not going to drastically change
8 tariffs sections, when we -- our last 8 from month to month. You know, we'd like
9 heavy go with the credit collections 9 to think that as we provide services to
10 group, when Langley Ketchings was involved 10 more customers on a month-to-month basis
11 and -- I believe that we agreed to some 11 it's going to steadily move up, but 1
12 sort of less objective criteria for a 12 don't think you're going to see in any
13 later review of the deposit situation. I 13 month to month any skyrocketing of basic
14 think six months later, we agreed we can 14 service costs, so I think they're somewhat
15 review It again and that the deposit group 15 predictable.
16 -- credit and collections group could -- 16 Q. Predictable by who?
17 they said, we would like to consider these 17 A. By BellSouth and by NuVox. I mean, we
18 factors In exchange for that, we'll 18 look at our -- we go through budget. We
19 agree to a deposit amount of X, whatever 19 look at how we -- what our growth should
20 we agreed to at the time. And we said, 20 be, what our cost of goods sold should
21 that sounds like a good deal. It was 21 be. You know, now we have -- without the
22 basically to get -- it was to get the 22 changes that would come to the BellSouth
23 deposit 1ssue resolved. We had been 23 bill because of bullding our coliocations,
24 working on 1t for, it seems ltke, months. 24 I think we have probably 18 months of
25 This 1s two years ago at the time, 1 25 history of just pure service usage. So, I
Page 236
1 think. 1 mean, I think you could take a delta and
2 Q Butwhat s your reference to "typical 2 figure out, okay, a month-to-month basis
3 tanffs"? I mean, what are you refernng 3 that NuVox's billings with BeliSouth are
4 to? 4 going up 3 percent, so -- by both
5 A. Typical tanffs would be -- my 5 parties.
6 understanding is that, you know, 6 Q. Who's In the best position to predict
7 BellSouth's, quote, unquote, typical 7 NuVox's balances?
8 tanff for a retail customer allows for up 8 A. I wish either of us were now, given the
9 to two months of deposit and that 9 way these rules might change, but If
10 BellSouth has In its tanffs some specific 10 things stay the same, probably NuVox
11 language for how It justifies a deposit 11 Q. Page 126, you make a reference that
12 request or an amount on deposit by a 12 BellSouth has agreed to a lesser maximum
13 consumer, so those tanff sections. 13 secunty deposit amount with at least one
14 Q. In short, the reference of typical tanff 14 other CLP.
15 on page 123 1s a reference to BellSouth's 15 Actually, it's on page 126, lines
16 tanffs? 16 18 through 20 of the rebuttal testimony,
17 A. Yes. 17 and that's the next exhibit, Exhibit 2.
18 Q. Let's turn to the next page, 124, hnes S 18 A. Okay.
19 through 7 where the state -- here we're 19 Q. What CLP are you referring to?
20 talking about a deposit amount for 20 A. Hold on one second. Let me figure out
21 existing CLPs 1S reasonable given that 21 where I am now. No, that's not it. It's
22 balances can be predicted with reasonable 22 in here somewhere. Okay, this 1s Exhibit
23 accuracy. Do you see that statement? 23 1. I hope I haven't jumbled these things
24 A. Uh-huh, 24 up. Remind me of the page, again.
25 Q. What balances are you talking about? 25 Q. It's page 126 of the rebuttal testimony.
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1 A. 1believeIlearned of that information 1 A. Because I'm not sure if I'm going to catch
2 through an organization that we're a 2 Sandra on a good day or a bad day. If
3 member of, CompSouth. I'm not aware of 3 that's what they do, let's just put it in
4 exactly which member of CompSouth, because 4 the contract and then we'll be fine. If
5 my guess s it's confidential, what 5 they do that only on occasion, it's even
6 deposit requirements were, but if each 6 more of a reason to put it In the
7 individual CLEC, I'm sure, negotiates with 7 contract.
8 the deposit group of BeliSouth and the -- 8 Q. Issue 103, nght to terminate service
9 I have been told that at least one member 9 because of nonpayment of a deposit.
10 of CompSouth has a different deposit -- 10 A. Uh-huh,
11 set of deposit cnteria than Is being 11 Q. Now, has that ever happened to NuVox?
12 applied to NuVox. 1 could find that out. 12 A. It has not happened.
13 Q Could you find that out for me, please? 13 Q. Are you aware of BellSouth terminating
14 A. T'li let you know. 14 service because of nonpayment of a deposit
15 Q. Let's talk about 1ssue 102, this offset 15 with any other CLEC?
16 provision, 16 A. I'm not aware that it has happened. Our
17 A. Uh-huh. 17 Issue with that contractual -- proposed
18 Q. Do you have any such offset provision in - |18 contractual term 1s If we can't agree on a
19 any agreement today regarding offsetting 19 deposit -- and we've had a good history of
20 of amounts owed against a deposit amount? 20 working these 1ssues out, but If we can't
21 A. In what context? 21 for whatever reason, we come to an
22 Q Well, I believe -- let's start with the 22 impasse, it shouldn't be -- BellSouth
23 interconnection agreement. Is it in -- 23 shouldn't have the right to essentially
24 Is 1t In your current interconnection 24 turn off our access to provisioning
25 agreement with BellSouth? 25 services or turn off our -- or shut down
Page 240 Page 242
1 A. To offset amounts owed by -- by BellSouth 1 our network It should be something that
2 to NuVox in coming up with a deposit 2 should go to dispute resolution.
3 requirement? I don't think it's In 3 I'm not aware that BellSouth has
4 our -- I know it's not in our current 4 done that in the past to any CLEC, but I
S agreement I think the deposit fanguage 5 don't know if it's had that nght in any
6 requires two months. But that is a factor 6 interconnection agreement, deposit amount
7 that has been taken into account by 7 -- disputes fall back to dispute
8 BellSouth when we've discussed deposits in 8 resolution.
9 the past. 9 Q. Well, what happens under the dispute
10 Q. It has been taken into account by 10 resolution clause In that instance under
11 BellSouth? 11 the Joint Petitioners' language?
12 A, Yes, meaning -- meaning if NuVox has 12 A, I'd have to look at the dispute resolution
13 disputed -- let's just say -- $50,000, 13 provision. I'm not readily familiar with
14 and BeliSouth has recognized that dispute 14 how it would occur, but I believe that the
15 but not posted that dispute to NuVox's 15 parties would try to work out the deposit
16 invoice, BellSouth will subtract that 16 language. If it didn't work out, go to
17 amount -- Sandra's group will subtract 17 dispute resolution. If we had to, we'd go
18 that amount in coming up with the two 18 before a commission to decide the deposit
19 months with her baseline amount. So as a 19 amount. I'm not positive. But we would
20 practical matter, I think that does go 20 continue conducting business as is until
21 into her equation somehow. 21 the dispute got resolved rather than have
22 Q. Well, if -- Well, If, as a practical 22 a situation where one party can, you know,
23 matter, it goes into the deposit equation 23 put a gun to the other party's head and
24 today, why does it need to be specfically 24 say, either you pay us this deposit or
25 added to the contract? 25 we're going to turn off your -- turn down
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1 your network. 1 he'll say, I have one of these notices. .1 :
2 Q And, again, you're not aware of that ever 2 just want to let you know about it. And
3 being -- 3 I'll say, well, Andrew, does this take
4 A. I'm not aware of that ever -- that 4 into account any disputed charges? And he ‘
5 happening. I'm not aware that BellSouth 5 won't know or it doesn't. In other words, ‘
6 ever had the nght to do that. 6 this 1s has happened -- you know, it has :
7 Q Isitfair to say, Mr. Russell, that, In 7 not happened in the last year-and-a-half,
8 your experience, that NuVox and BellSouth 8 but it has happened -- it had happened
9 have been able to resolve any deposit 9 from time to time between probably year
10 1ssues? 10 2000 and 2002.
11 A. That's correct. 11 Q. Line -- Page 137 of your rebuttal
12 Q. How about issue 106, notice of suspension 12 testimony.
13 of termination of service. 13 A. Ub-huh.
14 A. Uh-huh. 14 Q. Lines 10 and 11. Your statements there
15 Q. Has your company received such a notice 15 1s -- or actually just go to line 10.
16 before? | 16 BellSouth can bury critical notices in
17 A We have In the context of a past-due bill 17 thick piles or files of billing
18 received a notice that If the bill was not 18 materials.
19 paid within a certain time frame, that we 19 A. Uh-huh.
20 would lose access to certain systems. So 20 Q. Has that happened to NuVox?
21 that i1s essentially a notice of 21 A. It happened in the last two months. A
22 termination of service, if you will. In 22 notice was sent to Tony Nelson, who has
23 that instance and on more than one 23 not been with NuVox in 18 months, notice :
24 occasion, the notices were sent to the 24 section, that we've notified Andrew
25 wrong person. And on at least more than 25 Calderello. Andrew revised the notice
Page 244 Page 246 |
1 one occasion, the notices were inaccurate 1 section, revised the notice section, and
2 because they did not take into account 2 it just doesn't. So In that sense, it may
3 amounts credited to NuVox's account. 3 not have been buned, but nobody at the
4 Q. Was service ever terminated or suspended? 4 company --
5 A. Service was never terminated or suspended, 5 Q. It sounds like it was misrouted?
6 but we have had to get some folks on the 6 A. Misrouted.
7 phone in BellSouth to assure us that that 7 Q But, to your knowledge, does BeliSouth
8 would not occur. 8 bury the notice in a bill, a notice of
9 Q. Who were those folks? 9 suspension?
10 A. I believe that Brad Mutschelknaus from 10 A. It has happened in the past. I'm not sure
11 Kelley Drye made a call for us in around 11 when the last ime was. In other words,
12 June of 2000 to someone at BellSouth. I'm 12 you receive bills on the same day you
13 not sure who his contact was. And that 13 receive -- this i1s when we were getting
14 was related to one of these notices. 1 14 paper bills now. You received notice of
15 don't know who the person was. I was in a 15 termination, you know, bills or --
16 -- We were in a company retreat for 16 banker's boxes. So these notices don't
17 management, and we literally made the call 17 come In a Federal Express pack or a
18 from the highway to Brad, so... 18 certified letter that -- that by their
19 Q. Are you aware of any other instances where 19 very packaging indicate this I1s more
20 NuVox received some type of notice of 20 important than any other notice we receive
21 termination or suspension other than this 21 from BellSouth on a day-to-day basts, as 1
22 instance i 2000? 22 understand tt. ;
23 A. Oh, I've spoken to Andrew Calderelio a 23 Q. You mentioned NuVox receives electronic '
24 half dozen times over the past -- the 24 bilis; nght? Does NuVox receive any
25 times that he's been our account rep where 25 paper bilis from BellSouth?

[EEr e ey [y
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1 A. I'm sure we've received some paper bills. 1 merger -- receiving the NewSouth
2 Most of our cap -- I'm sorry, I don't want 2 Communications, Inc., assets So, yes,
3 to say cap billing. Our -- The usual 3 that's accurate. 3
4 monthly bills are sent electronically, as 4 Q. Was any business case or analysis done as
5 I understand it, and have been for some S to the -- you know, 1 guess profitability
6 time. We used to receive paper bills. 6 or whatever term you want to use as to the
7 Q. But now? 7 merger between NewSouth and NuVox?
8 A. Most of our billing 1s electronic. I'm 8 A. I'msure it was.
9 sure that -- for instance, when I received 9 Q. Did you review It or see it?
10 the backbilling notice from Jerry 10 A. I worked on the due diligence related to
11 Hendricks, that was a paper bill. 11 NuVox's acquisition of -- or the merger
12_ Q. Understood Let's go to attachment 6. 12 of NuVox with NewSouth. I saw a lot of
13 A Okay. 13 matenials over the course of a year-long
14 Q. Let's talk about 1ssue 94, which 1s mass 14 period where we considered this. I was
15 migration, mergers and acquisttions 15 not privy to certain confidential and
16 process. 16 proprietary information provided to our
17 A. Uh-huh, 17 board of directors by both our senior
18 Q. NuVox and NewSouth announced a merger in 18 management and by outside advisors, so I
19 May of this past year; rnight? 19 have not seen a final report related to
20 A That's correct. 20 the benefits or risks of this merger.
21 Q. What s the status of that merger? 21 Q. But you assumed something along those
22 A We are still working on integration, so it 22 lines was done; nght?
23 1s not  NuVox, Inc., the holding company 23 A. That's correct.
24 for NuVox Communications, Inc., acquired 24 Q. And would It be fair to say that such an
25 the NewSouth Communications Holding, Inc., 25 analysis would include some estimate of
Page 248 Page 250
1 which was the parent company of NewSouth 1 the costs associated with merging the two ;
2 Communications Corp. NewSouth 2 companies?
3 Communications Corp Is new a subsidiary of 3 A. There was an estimate of the cost
4 NuVox, Inc. NuVox Communications, Inc., 4 assoclated with merging those two
5 and NewSouth Communications Corp are still 5 companies. There was not, however, a very
6 separate operating entities, both 6 precise estimate of the cost associated
7 subsidianies of NuVox, Inc. 7 with any merger of the companies that
8 MR. CULPEPPER: I'm going to ask 8 would be inflicted on the companies by
9 the court reporter to mark this page off 9 BellSouth because we could not get any
10 the NuVox website as the next deposition 10 prices in that regard.
11 exhibit. 11 Q. Did NuVox approach BeliSouth prior to the
12 (DEPOSITION EXHIBIT NO 15 WAS MARKED.) 12 merger to obtain any estimate of any type
13 Q. Now, take a look at the highlighted 13 of cost associated with the merger of the
14 portions, Mr. Russell I believe that 14 two companies?
15 exhibit states that the merger 1s complete 15 A. Ina sense, in that we looked at
16 between NewSouth and NuVox? 16 information on BellSouth's websites. We
17 A. Completed its merger of equal, that's 17 have -- I can't recall when exactly we
18 correct. 18 discussed things with Keith Milner and !
19 Q. Is it accurate? 19 others, but keep in mind that prior to the '
20 A. It's accurate in that NuVox, Inc., the 20 announcement that you gave to me, the ‘
21 holding company for Nuvox Communications 21 merger of the company was confidential. ‘
22 acquired NewSouth Communications, yes. | 22 The companies -- tried to get as much :
23 mean, that company was merged into an 23 information as you could in a carefut
24 acquisition co. specifically formed for 24 fashion, but we could not find any
25 the purpose of, in a sense, receiving the 25 specific iInformation that was publicly ’
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1 available to CLEC -- to CLECs like NuVox 1 contacts we have -- as I have been told,
2 from our -- from BellSouth websites or 2 communicated with -- I have communicated
3 from our account team. 3 with Keith Milner at our summits about who
4 Q. And that -- just to get the time frames, 4 to talk with. We have talked with Andrew
5 that would have been prior to May of 2004 5 Calderello. We have talked with another
6 or prior to -- 6 lady there -- her name escapes me -- who
7 A. Yes. Yes. 7 works with this -- some team that
8 Q. You mention that the merger or integration 8 supposedly has some prices I don't have
9 of operations should be completed by 9 any specifics related to that.
10 January 2005; nght? 10 Q. Now, yesterday I believe you went through
11 A That's what we're hoping to accomplish. 11 some of the history of NuVox, went from
12 However, the company has also considered 12 State Communications --
13 having these companies operate 13 A. Uh-huh.
14 independently as -- both as subsidiaries 14 Q. -- to Trivergent to acquisition of
15 of NuVox, Inc. 15 Gabnel; 1s that nght?
16 Q So -- So are the companies -- are you 16 A. Merger of Gabriel and NuVox.
17 planning to have these companies 17 Q. Was BellSouth involved with any of these
18 integrated by January of 2005 or not? 18 mergers or other prior activity?
19 A We've integrated the operating -- the 19 A. I believe that BeliSouth was involved in
20 operations of the holding company. I 20 transferring any Gabriel OCNs to NuVox.
21 don't know, we don't have two IT 21 But keep in mind that that merger -- NuVox
22 departments. We don't have two sales and 22 operated in the BellSouth states. Gabriel
23 marketing departments. We don't have two 23 operated in SBC and Ameritech states.
24 finance departments. Single departments 24 Only in Kentucky was there any overlap,
25 handle the business of both NuVox and 25 and the customer base of Gabriel in
Page 252 Page 254 |;
1 NewSouth. From an operations standpont, 1 Kentucky was diminimous. The change as-is ‘
2 the operations have been integrated. 2 orders that were turned in -- and I'm
3 From the standpoint of putting all 3 guessing that that was what was turned In
4 NuVox customers -- or NewSouth customers 4 -- It was not -- it was not this same
5 on to NuVox's OCNs, that has not been 5 type of integration process.
6 accomplished We've tried to have 6 Q. Page 97 of the direct testimony, lines 10
7 discussions with BellSouth about that. 7 to 12, you state that mass migrations at
8 Q. Well, does BellSouth need to do anything 8 most amount to bulk porting situations and
9 to meet this January 2005 deadline? 9 they are not extraordinanly complex and
10 A. We've asked for prices related to what 10 they don't require BellSouth to do new and
11 work BellSouth believes that it would need 11 unique things. How do you know what i1s
12 to do to assist us in completing the -- In 12 required of BellSouth with respect to
13 a sense, the assignment of NewSouth 13 them?
14 circuits to NuVox and have yet to receive 14 A Well, I mean, I would -- our experience
15 any information indicating any ballpark 15 would lead me to believe that it would be
16 figure from BellSouth. 16 something along the lines of a change
17 Q Have you been involved in discussions with 17 as-1s order or record change. It wouldn't
18 BeliSouth about merger-related rates or 18 necessartly, that the -- in the event
19 samples? 19 that we transferred a NewSouth customer to
20 A. I'have 20 NuVox, the NewSouth customer already has
21 Q. You have? 21 the loop. We've already provisioned tt,
22 A. Thave. 22 instalied it. Any BellSouth work related
23 Q. Who have you talked with at BellSouth? 23 to that loop, the physical work, would
24 A. My paralegal, Mary Campbell, and another 24 have already been accomplished. A billing
25 fellow at NuVox have been the primary 25 change would need to occur. That may

o
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1 be -- That may require someone to 1 Q. Let's go real quick to issue 86-B,
2 manually assign that account or the 2 disputes regarding unauthorized access to
3 charges related to that account to NuVox, 3 the CSR information.
4 but it would be, in my mind, a record 4 A. Okay.
5 change or a change as-is order. 5 Q. And do you know what CSR 1s?
6 Q. What would be the basis for your position 6 A. Yes.
7 of mass migration rates and charges should 7 Q. Customer service --
8 comport with TELRIC pricing standards? 8 A. Customer service request.
9 A What's the basis for my statement? 9 Q. Okay. Page 93, line 5 of the direct
10 Q. Yes. When I mean "basis”, I'm talking 10 testimony, your statement there 1s,
11 about do you have any authonty, such as a 11 self-help is nearly always an
12 commisston order or federal FCC order or 12 inappropriate means of handling a contract
13 some other authonity for the assertion 13 dispute.
14 that mass migration rates could be priced 14 A. Riught.
15 or comport with the federal TELRIC pricing 15 Q. Define self-help for me.
16 standards? 16 A. Self-help would be BellSouth acts as both
17 A. Only in terms of the requirement that a 17 judge and jury with regard to a dispute
18 record change or a change as-is order 18 on -- In this case CSR.
19 shouldn't be charged out at retall rates. 19 Let's assume a situation where
20 1 don't know of a specific section that I 20 BellSouth notifies NuVox that it believes
21 can point to. T'll be happy to look into 21 that a NuVox sales rep 1s using CSR
22 that. You know, our position I1s that a 22 information inappropriately. NuVox should
23 CLEC-to-CLEC mugration, the record changes 23 be able to investigate that, determine if,
24 associated with that should not be 24 in fact, BellSouth's charges are accurate,
25 different from the record changes 25 or If they are not, explain to BellSouth
Page 256 Page 258
1 associated with changing -- with a 1 why they are not.
2 customer that chooses to go with -- to 2 Where things get -- Where this
3 service with a CLEC as opposed to 3 Issue becomes important is if BeliSouth
4 BellSouth. I don't believe in that 4 chooses not to accept NuVox's explanation
5 instance that BellSouth can charge a 5 that it 1s -- that the sales rep 1s
6 retail rate related to that records 6 acting appropriately or NuVox's
7 change. 7 explanation that the sales rep 1s not
8 Q. I appreciate your willingness to look into 8 acting tnappropriately but that NuvVox will
9 it, but prior to filing this testimony, 9 take the appropriate action to rectify the
10 did you do any legal research, any 10 situation and BellSouth unilaterally
11 investigation, come up with any authonty 11 determines that it will terminate NuVox's
12 to support the position that mass 12 access to either provisioning systems or
13 migration rates must be priced at TELRIC? 13 terminate service, that i1s the type of
14 A. Icompared that with the situation whereby 14 self-help I'm talking about.
15 the base of my testimony was change as 1s 15 Q. Does NuVox have any what you call
16 and record change orders from BellSouth to 16 self-help or define as self-help? Does
17 a CLEC are priced at TELRIC. And by 17 NuVox have any night to terminate or
18 analogy, the same rates should be apphed 18 suspend the service of its customers in
19 to a CLEC-to-CLEC record change that is 19 its contracts or tariffs?
20 conducted by BellSouth. 20 A. NuVox has a right to terminate service If ‘
21 Q. Do you know whether the BellSouth 21 the customer 1s using the service .
22 processes would be the same between a 22 inappropriately. We have not, as I '
23 merger of CLECs versus one CLEC acquiring 23 recall, terminated voice services for any .
24 another CLEC? 24 customer without investigating that and N
25 A. Idon't know. 25 giving the customer an opportunity to :
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1 respond or amend their behavior, if you 1 (THE DEPOSITION CONCLUDED AT 12:46 P.M.) ;
2 will. 2 .
3 Q. And has BellSouth terminated NuVox's 3
4 services without giving NuVox an 4
5 opportunity to respond to any concern? 5
6 A No. However, at one point it was 6
7 threatened because of an LOA dispute. 7
8 This I1s some time ago, I believe '98 or 8
9 '99. We provided evidence of an LOA and 9
10 the 1ssue went away. 10
11 The problem is If it's a 11
12 disagreement, we hope for the best, plan 12
13 for the worst. I don't know when 13
14 BellSouth's policies with regard to 14
15 self-help will change. 15
16 Q. Self-help 1s nearly always an appropriate 16 .
17 means of handling a contract dispute. 17 .
18 Give me an example when it is appropriate. 18 ‘
19 A. An example -- NuVox example, an ISP that 19 :
20 Is -- we have good reason to believe 1s 20
21 pedaiing child pornography and we are -- 21
22 we are asked by a governmental authonty 22
23 to use the self-help that our acceptable 23
24 use policy allows and pull an internet 24
25 site down, that I1s an acceptable use of 25
Page 260 Page 262
1 self-help 1 ERRATA SHEET
2 Q. Would that NuVox acceptable use policy be 2
3 subject to a dispute resolution provision 3 Case name: In the Matter of
4 where the ISP could disagree with the 4
5 assertion that there was child pornography 5 Joint Petition NewSouth
6 passing through the internet? 6 Communications for
7 A. The ISP could certainly negotiate for a 7 Arbitration with BeliSouth
8 dispute resolution procedure at the 8
9 imtiation of the contractual 9 Deponent: Hamilton Russell, Volume 11
10 relationship. 10
11 Q. Would NuVox agree at that point to propose 11 Date:
12 suspending or terminating service to this 12
13 particular ISP If this -- 13 PAGE LINE READS SHOULD READ
14 A. If we have a seven-year past history with 14 !/ /
15 that ISP and its been a good relationship, 15 ! ] /
16 I think we would do that. 16 [ /
17 Q. Is it fair to say, regardless -- or 17 !/ /
18 setting aside contractual nights that 18 /! /
19 NuVox may have in that situation, how the 19 /! /
20 matter 1s handled would depend on the 20 ! /
21 facts and circumstances of the parties? 21 /[ /
22 A. Absolutely. 22 ! ! / :
23 MR. CULPEPPER: I don't have any 23 /1 / j
24 further questions for you, Mr. Russell. 24 !/ / “
25 THE WITNESS: Wow. Fantastic. 25 !/ /

......
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1 SIGNATURE
2 1, Hamulton Russell, do hereby state under
oath that I have read the above and
3 foregoing deposition in its entirety and
that the same Is a full, true and correct
4 transcnpt of my testimony
5 Signature is subject to corrections on
attached errata sheet, If any
6
7
8 Hamilton Russell
9
10 State of
11
= County of
12
13
Sworn to and subscnbed before me this
14 day of , 20
15
16
17 Notary Public
18
My commission expires
19
20
21
22
23
24
25
Page 264
1 CERTIFICATE
2 State of North Carolina
County of Hamett
3
1, Nicole Bafl Fleming, a notary public in
4 and for the State of North Carolina, do
hereby certify that there came before me
5 on the 15th day of December, 2004, the
person hereinbefore named, who was by me
6 duly sworn 10 testfy to the truth and
nathing but the truth of his knowledge
7 concerning the matters in controversy In
this cause, that the witness was thereupon
8 examined under oath, the examination
reduced to typewriting by myself, and the
9 deposition 15 a true and accurate
transcription of the testimony given by
10 the witness
11 I further certify that I am not counsel
for, nor in the employment of any of the
12 parties to ths action, that | am not
related by blood or mammiage to any of the
13 parties, nor am [ interested, either
directly or indirectly, in the results of
14 this action
15 In witness whereof, 1 have hereto set my
hand and affixed my official notarial
16 seal, this the 28th day of December,
2004
17
18
19
20 Nicole Ball Fleming
Notary Public
21 My commssion expires 4/30/05
22
23
24
25
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